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| OFFICE OF THE OEPUTY JUDGE PRESIDENT
Office of the Honourable Deputy Judge President AP Ledwaba
Gauteng Division, Pretoria.
Pretoria

| BY HAND
Dear Deputy Judge President Ledwaba
Re: . REQUEST FOR CASE MANAGEMENT:

Matter: Viok a.0. vs Georgiou and 21 others (case number 80811/2014 GP
(“the application”) (related to 53020/18 GP) - o

1. We hereby respectfully wish to request that the abﬁoﬁe’-, application — in which
leave is sought to institute a class action ~ be urgently placed under case
management in terms chapter 6.3 of the Practice Manual.

2. We act for the claimants (Applicants) in the intended class action. A recently
issued interfocutory application has triggered this request for case management
not only for such interlocutory application, but for the interded class action
litigation which our clients wish to proceed with. -

3. The reason for the request are as follows:

- }fhe combiexity' of the matter;
- The expected duration thereof. and -

‘Petrus Jacobys 'I‘hc:onx(K_onsultant)_— Jacques Brink Theron .,
v Assisted ByyJohari Fursienberg & Frederickovan Zyl ‘
BITW. Rc'gis.‘?rasicnomm’cfj/ V:AT, Registrafion Number 4260168630 -



The delaying tactics depioyed thus far by some Respondents in the class
actfon litigation. v

Background to this pending class action fitiq’aﬁon:

4,
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"As far back as 31 October 2014, the “main application” urider the above

case number (80811/14) was issued, in which leave is sought to institute
four separate but related class actions on behalf of about 9000 investors
who have bought shares in one or-more of four separate property
syndxcation schemes

These synd;catron schemes are known generally as the “Highveld

~ .syndication schemes” or also as the “Pickvest property schemes”.

No opposing affi davnts have yet been filed for the reasons stated later
be!ow

From the issued court papers, it will be’ noted that the intended claims

~.are against various directors and individuals involved in the'said property

syndication schemes based on, amongst others, aﬂeged fraudulent and
reckless dealings and misrepresentation. The main role player was First
Respondent (“Georgiot”). More than R3,6 billion was invested by
members of the public (the investors) in the synd:catton schemes

. (1' he said syndication schemes were conducted through four companies

with related names, being “Highveld Syndlcatzon No 19 Ltd" to Highveld
Syndication No 22 Lid — which have in the meant;me all been placed

under Business Re Rescue)

The prospectuses in which members of the public were invited to invest
in the property syndication Schemes all reflected that unencumbered
immovable property, as identified therein, would be fransferred to the
investment vehicles (the Highveld compames) However, no such
properties were tfransferred, as confirmed in the report of the business
rescue practxt;oner (This non-transfer of properties was adjudicated by
the appeals tribunal of the Financial Services Board, to be a criminal act

_ under the relevant statutory regime govermng such public investment
_schemes),

To date, appro'ximatefy 7000 investors have “joined” the class action by

giving mandates to this firm and contributing money in support of the
class action. This includes those investors in 4 more- related property

ssyndications - Highveld Syndication No 15 to No 18. We hold instructions

to institute a further class action, which will be directed against

-essentially the same Defendants as those in the current class action.

"The total number of investors in the (combined) eight (8) Highveld

companies (No 15 —22) is just over 18,300 — of which, as stated, about
7000 already have act ively joined the mteﬂded class actions.



5.

The Scheme of Arrangement:

5.1 One of the reasons why the class action litigation in this court is being

delayed, is that a Scheme of Arrangement under section 155 of the
Companies Act of 2008 (“the Arrangemen(’) was proposed in November
2014. The terms of the Arrangement purport to thwart the class action
claims by absolving all the syndication companies and individuals
concerned from habvl!ty for the faz ed scheme. _ :

52 The Arran‘geme’nt was proposed after the eight Highveld companies (No
15 — 22) were earlier, in 2012, placed under Business Rescue. The
business rescue plan (‘the Plan) entailed that a new company,
Crthotouch Lid {the 18t Respondent), which is controll ed by Georgiou,

~would acquire all properties and then assume some of the obligations,
which were reduced, of the Highveld companies towards investors, albeit

scaled down.

5.3 Wheﬁ Orthotouch Ltd did not meet its obligations under the Plan, the
Scheme of Arrangement was proposed which further watered down the .
_obligations towards investors.

. ‘Shortly after the i issuing of the main apbhcatxon herein, Orthotouch obtained an
ex parte order in the Johannesburg High court whereby the Arrangement was -
- sanctioned under section 158(7) of the Companies Act of 2008.

In approachmg the Johannesburg court ex parte for such sanctaomng,

Orthotouch not only failed to disclose to the court that the main application in this
court was isstied shortly before (in which allegations of serious misconduct on
the part of the various individuals and entities are made), but it failed to disclose
that the Arrangemenf purports to absolve all such persons from fiability. In
addition, the Johannesburg court was approached for the sanctioning, despite
the Arrangement document reflecting that the Pretoria High court (hereinafter

“this court”) is the one to be approached.

With regard to the application to set aside ihe Arrangement — and the delays

thereto, | mentton the following:

8.1 szen the circumstances under which the order for the sanctioning was
obtained, and given the fact that the Arrangement purports to absolve all
entities and individuals from liability, it was decided to first apply to set

. aside the order by which it was sanctioned, attematrvely for leave to

appeal against such sanctxomng

82 Therefore such application —to which | shall refer to as “the setting aside

application” < was issued in March 2015 in the Johannesburg court by
like-minded investors who support the class action. They {and their co-
apphcants) are a(l members of the Highveld Syndscation Action Group
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(“HSAG”) a voluntary group of investors who support and drive the
intended class action lifigation.

At that stage, it was envrsaged that such setting aside appixcation could
be finalised within a few months, which contributed to the decision to first

. try and set ‘aside the Arrangement before contmumg with the main

appixcatton in this court.

: No opposing affi davxt’s have however been filed in the setting aside
application due to the opportunistic and even male fide stratagems

employed by Georgiou to frustrate and delay it. In two separate
interlocutory judgments (one in this court and one in Johannesburg High
court) it was held that ploys by Georgiou executed in both courts amount
to “an abuse of the court progess”; which is referred to in the issued

interfocutory-application.

These delaying tactics are set out in the last few pafagraphs of the
founding affidavit fo the recently issued interlocutory application referred
to below, which | respectfully request be considered in so faras may be

-regarded as refevant (which we submit is the case) for purposes of the
decision whether ornot to place the*matter under cas‘e management.

From such paragraphs it will be noted that such deiays involved,
_ amongst others the following:

lil-founded claims of iregularities (and unsuccessful court applications
to set them aside); the applying for leave to appeal against such

- dismissals and, subsequéntly, the petitioning of the SCA (and the

withdrawal of such petition in the case of another Respondent (Klopper);
conspiring with-some applicants in the class action litigation (in both said

~courts) to pay them undisclosed amount of money in return for them

_“with_draWing”,l the litigation; then, after such irregular withdrawals have
been successfully set aside on behalf of investors, Georgiou appealed

'. but, on the day of the hearing before the SCA, withdrew such appeal and
"tendered cost on a punitive scale as between aﬁomey and client.

These delaying tactics, as expected, are'«alreadyk‘empfoyed in this court,
as described below. This is in keeping with the overall strategy by
Georgiou and others to frustrate and delay matters as much as possible.

The recent interlocutory application fo fast track the buy-back claims:

9.

Amongst’ the various grounds for the claims in the proposed class action, and

as set out in the founding papers of the main application, are claims based on

the so-called buyback agreements in terms of which Georgiou and some others
undertook to buy back the shares from investors, after five years, at the sarne
price at which they were sold to investors. These buyback agreements were
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entered into with all in:vesrtoré that invested in Highveld 21 and 22, which involve
a few thousand investors.

As stated above, it was initially decided by the legal team of the Applicants to
first set aside the Arrangement before continuing with the issued main
application in this court. At the time, it was intended to-bring the class action to
trial in respect of “all grounds” in one action even though the claims based on

" the buyback agreements are claims which are independent from the other

claims (which are based on misrepresentation, fraud and nonstransfer of

Given'this, initial approach, an earlier application brought by Georgiou was not

.- opposed where he sought (and obtained) an order in this court that he is

excused from filing opposing papets in the main application pending the set
aside of the Arrangement in the Johannesburg court. The varying of this order
is part of the relief which is currently sought (part A of the interlocutory

. application). There are various grounds set out in the papers why the conditions

under which the order was granted do-no longer apply.

In a recent unreported judgement relating to a buyback claim by another
investor — in the case of Zephan Properties (Second Respondent in the current
main application] vs Noormahomed (case 26036717 in this court) — it was held
by the honourable Swanepoe! AJ that the said Arrangement does not preclude
a claim under the buyback agreements.

Also the Supreme Court of Appeal has upheld another judgement by the the
honourable Hiemstra J in the case of De Lange vs Zephan Properties e.a. (case
numbier 82322/14 in this court), the reasoning of which Swanepoel Ad followed,

. where the court also granted the claim of an investor based on a buyback
agreement. : .

These judgements are referred to and attached to-the founding.papers of the

- recently issued interlocutory application.

The recently issued (interlocutory) application:

15.

16.

~ Given the aforementioned judgemenfs, and given the frustration in the delayin
- the class action litigation, it was decided to approach this court'to “fast track”

the class action in relation to the buybackia_ggeements.

Therefore our clients issued an interlocutory application on 26 July- 2018
seeking the leave to proceed, for now, with “part of” the intended class action,
i.e. the claims in relation to the buyback agreements (this is the interlocutory
application referred to earlier above). As part of the relief soughitin that'regard
(i.e. under part A of the Notice of Motion), and as an initial step, it is sought to

- vary the order whereby Georgiou is excused from filing opposing papers

pending the setting aside application, so as'to now oblige him to file opposing
papers in relation to the seeking of an order which will grant applicants leave to
proceed with the class action based on the buyback agreements.
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I mention, in passing, that this Interlocutory application was, due to a
misunderstanding with our correspondents in Pretoria, by mistake issued under
a separate case number, i.e. 53020/18 (instead of the main applications case
number being 80811/14). The Respondents who are opposmg the mterlocutory

- relief have been informed of this error.

-18.1 As stated, delaying tactxcs have already been employed on behalf of

Georgiou. To date, no opposmg affidavit to any the relief sought has
been filed. Instead; a rule 7(1) Notice have been filed challenging my
firm” s authonty to act.on behalf of certam Applicants.”

| 18:2 In addition, formal objection to the current procedure is being made by

means of the filing of notices in terms of rule 8(5)(d)(iif) whereby
complaints are raised that the grounds for the relief sought under Part A
. and Part B overlap (which overlapping, we submit, is inevitable).

18.2 | attach hereto marked “A* ~ “B” recent correspondence exchanged
between this firm and the firm representing Georgiou and the other
Respondents who oppose the said interlocutory application (i.e. Frist to
Fifth- Respondents) ' . .

As a further relevant consideration, 1 point out that we (and our counsel) are
situated in the Westemn Cape, makmg it expensive and impractical to travel to
Pretoria frequently for postponements or other unnecessary interlocutory
skirmishes created by the Respondents. A Judge manag:ng the process is likely

to obviate unnecessary travels and appearances.

The majority of the 18,300 investors are’ elderly pensioners, many who invested
all their funds/their livelihood in the HS companies and left with limited or even
no funds, Further delay in concluding any litigation -on their behalf is highly

- inconvenient and not in’ the interest of ;usttce

Given that the claims on the strength of the: buybacks are only sought against
the 1%t to 5% Respondent, it is omy such partxes that are opposmg the current

interlocutory appi:catton

This letter will nevertheless also be forwarded to the legal representatwes of all
Respondents.

We look forward to hearing from you at your earliest convenience.




TO: -

AND TO:

ClO:

ANDTO:

C/O:

AND'TO:‘

AND TO:

AND TO::

- AND TO:

THE REGISTRAR OF THE NORTH GAUTENG HIGH coum' PRETORIA
PRETORIA .

'KYRIACOU INC

- First to-Fifth-and Thirteenth Respondents Attorneys

Tel 011 444 2665
Fax 086 653 5677
Email legal@kincorporated.co.za

~ ROSS & JACOBZINC
. 457 Roderick Road

Lynnwood

PRETORIA

EG COOPER MAJIEDT.
Sixth and Seventh Respondents’ Attorneys
Teél 051 447 3374

. Email st@egc.co.za
MACROBERT INC

1062 Jan Shoba Street
Brookiyn
PRETORIA

ROOTH & WESSELS ATTORNEYS
Eighth to Tenth Respondents’ A’ctomeys
Walker Creek Office Park

90 Florence Ribeiro Avenue

Walker Creek 2,:2™ Flbor

. Muckleneuk

PRETORIA 4
Email: graemep@roothwessels.co.za

‘GILDENHUYS MALATJIINC

Eleventh Respondent's Attorneys
GMI House

164 Totius Street

Groenkloof

- PRETORIA

E-mail: woilliers@gminc.co.za

.ANDRE VLOK ATTORNEYS

Twelfth Respondent’s Attomeys

Tel: 012 661 2065 i
Emali andre@viokaﬁomeys olo] za/andre@conﬂxctresomtzon co.za

KYR!ACOU INC
Thirteenth Respondent’s Attorneys
Tel 011 444 2665 |

Fax 086 653 5677
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AND TO;

AND TO:

Cio

AND TO:;
ANDTO:
AND TO:

AND TC:

Email legal@ 'kincorgorated.coéa

'ROSS & JACOBZ INC
" Rodericks Avenue 457

Lynwood
PRETORIA

- ROOTH & WESSELS ATTORNEYS

Fourteenth and Fifteenth Respondents’ Attomeys

. Walker Creek Office Park

90 Florence Ribeiro Avenue

“Walker Creek 2, 2™ Floor

Muckleneuk
PRETORIA
Email: graemep@roothwessels.co.za

NATALIE LUBBE & ASSOCIATES

" Eighteenth Respondent’s Attorneys

Tel: 011704 1563

"Fax 086 688 9555

Emall: natalie@natalielubbe.co.za

KLAGSBRUN EDELSTEIN BOSMAN DE VRIES PROKUREURS
Lange Street 220

New Muckleneuk

PRETORIA.

HIGHVELD SYNDICATION NO 18 LTD
Nineteenth Respondent

" 875 Schoeman Stree’t
“ Arcadia
- PRETORIA

HIGHVELD SYNDICATION NO 20 LTD
Twentieth Respondent
875 Schoeman Street

- Arcadia

PRETORIA

'HIGHVELD SYNDICATION NO 21 LTD

Twenty First Respondent
875 Schoeman Street
Arcadia

PRETCORIA

HIGHVELD SYNDICATION NO 22 LTD
Twenty Second Respondent

- 875 Schoeman Street .

Arcadia
PRETORIA



