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OPPOSING AFFIDAVIT — INTERVENTION OF VAN DER SANDT

I, the undersigned,

FRANCOIS STRAUSS

do hereby make oath and say that:

1. | am an adult male financial advisor residing at 16 Oranje Street, Paarl, Western
Cape.
2. | am the Eighth Applicant herein and also a member of the Highveld Syndication

Action Group Steering Committee and duly authorised to attest to this affidavit

on behalf of the other Applicants.

3. The facts contained herein fall within my personal knowledge unless otherwise

stated or implied, and are true and correct.
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| have read the affidavit of Mr Leander Jacobus Opperman (filed on behalf of
the Intervening Party) dated 28 April 2019, in support of his client's (Mrs Van
der Sandt’s) Application to Intervene in the proceedings under the above case
number, which proceedings | will hereinafter refer to as “the certification

application”.

As Mr Opperman points out, Mrs Van der Sandt (hereinafter “Van der Sandt”)
applied to intervene in the so-called “setting aside application” in the Gauteng
Local Division under case number 42334/2014. For ease of reference, | will
refer to that court as “the Johannesburg Court”, and will similarly refer to the

proceedings in such Court as “the setting aside application”.

It is correct that Van der Sandt’s Application to Intervene in those proceedings
in the Johannesburg Court were not formally opposed and that an order was
granted allowing such intervention. Opperman refers to that intervention as “the
first infervention application”. That application was not opposed simply to save
costs and to prevent a hearing of an Opposed Application — and given that Van
der Sandt's affidavit is largely irrelevant to the actual merits of our setting aside

application.

7.1 She now however applies to also intervene in these proceedings:-

“....on the same grounds, supported by the same facts and evidence, as was

presented to the court in the [first intervention application]”. (own emphasis) \}r ‘iq\
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(as appears in paragraph 8 of the affidavit of Mr Opperman).

Opperman then states that Van der Sandt is “concerned with the issue raised
or to be raised in the class action application [the certification application], having
a direct and substantial interest in the subject matter thereof, as appears from

Annexure B.”

(which annexure is simply the Founding Affidavit of Van der Sandt in the

first intervention application).

In her affidavit, and as referred to in more detail belpw, Van der Sandt
makes numerous malicious and false allegations concerning the
Highveld Syndication Action Group (‘HSAG") and its legal
representatives (especially about attorney Theron) — all simply again in
an attempt, on behalf of the First Respondent (Nicolas Georgiou —
hereinafter referred to as “Georgiou”) and his pawns, to reduce the
support for the class action amongst investors, given that these
allegations are often talked about on social media and sometimes

circulated amongst certain Highveld Syndication investors.

The certification application relates to (four) intended class actions which are to

be brought on behalf of investors in four property syndication companies which

are generally referred to as “Highveld 19" to “Highveld 22" (i.e. Highveld

Syndication 19 Ltd, Highveld Syndication 20 Ltd, Highveld Syndication 21 Ltd,

and Highveld Syndication 22 Ltd). | am advised that the grounds of the claims

W
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to be instituted in the class actions — and as appears from the First Applicant

(“Mrs Vlok’s”) Founding Affidavit herein — can be summarised as follows:

8.1

8.2

8.3

8.4

Claims based in contract against First Respondent (“Georgiou”), and two

other Respondents which he controls, in terms of the so-called buy-back

agreements between them and certain investors. (These agreements

apply only to the investors in Highveld 21 and 22 as the buy-back
agreements were contained in the relevant Prospectuses of such
companies when the property syndication investment schemes were
“launched”). These agreements entailed that, after a five year period, the
investors would receive back their full monies initially invested. This five

year period has lapsed.

Claims based in delict for fraudulent or negligent misrepresentations

contained in the various prospectuses of the four companies.

Claims based in delict under the common law for the fraudulent and/or
reckless and/or negligent handling by the various directors and
individuals concerned in the four companies, of the funds collected from

the investors.

Claims under the various provisions of the Companies Act of 1973, and

the Companies Act of 2008, for the personal liability of the individuals

concerned based on their fraudulent and/or reckless conducting of the

business of the (four) related investment schemes.
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8.5 Claims based on statutory provisions which prohibit (and criminalise) the
release of funds received from investors in property syndication schemes
without simultaneously giving transfer of the property to the relevant

investment vehicle.

Before | deal with the reasons why we believe Van der Sandt's current
Application td Intervene should be dismissed, | will first provide some
background in order to explain how the setting aside application in the
Johannesburg court relates to the certification application in this court. Although
some of the facts | refer to below are already, | am advised, evident from the
court file in (this) certification application and are also contained in the Founding
Affidavit of First Applicaht (“Mrs Viok”) filed herein, | nevertheless extract and
repeat same very briefly for ease of reference and in order to obviate the need
for the court to consider the voluminous Founding Affidavit of Mrs Viok for

purposes of hearing this second intervention application.

BACKGROUND:

The Highveld property syndication schemes

10.

10.1 As indicated above, the said syndication schemes were conducted
through four companies with related names, being “Highveld Syndication

‘No 19 Ltd” to “Highveld Syndication No 22 Ltd”.

W
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10.2 These four companies, together with four other companies (being

10.3

10.4

10.5

“Highveld Syndication No 15 Ltd” to “Highveld Syndication No 18 Ltd"),

have in the meantime all been placed under Business Rescue as

explained in more detail below).

The main role player in, and beneficiary of, the investment schemes is
Georgiou, who also controls Eighteenth Respondent (Othotouch Ltd -
hereinafter referred to as “Orthotouch”) as its sole and managing director

and controlling shareholder.

The Prospectuses in which members of the public were invited to invest
in the four said property syndication schemes all reflected that
unencumbered immovable property, as identified therein, would be
transferred to the investment vehicles (the Highveld companies), and in
respect of which rental income would be paid to investors. However, no
such properties (totalling in value R3.2 billion) have been transferred, as
confirmed in the report of the business rescue practitioner, in the case of
Highveld 19 to 22. Despite this déliberate failure to transfer the
properties, the purchase prices have been paid in full, leaving the said

Highveld 19 to 22 companies destitute.

This non-transfer of properties forms the heart of the intended class
action. The non-transfer was adjudicated by the Appeals Tribunal of the
Financial Services Board, to be a criminal act under the relevant

statutory regime governing such public investment schemes.
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10.6 To date, various investors have “joined” the class action litigation by
giving mandates to the HSAG attorneys and contributing money in
support of the class action. This includes the said other four property
syndications — i.e. Highveld 15 to 18. The HSAG Iegaf representatives
hold instructions to pursue claims of these investors as well, which will
be directed against essentially the same (Respondents/Defendants) as

those in the current class action.

Business Rescue:

11.

12.

As indicated, and as is also set out in Mrs Viok’s Founding Affidavit, the eight
Highveld companies apparently experienced difficulties. in meeting their
obligations to investors in terms of the Prospectuses. At the apparent behest of
Georgiou, these companies then voluntarily put themselves under Business

Rescue in 2011.

12.1 | am advised that, compared to the position under the Prospectuses, the
monthly income which was paid to investors was reduced in terms of the
adopted Business Rescue Plan (hereinafter “the BRP”). The BRP is
attached to Mrs Vlok’s Founding Affidavit as “RV2”. In terms of the BRP,
the initial investments (capital) of investors were to be repaid in full after

five years, as was also the case in terms of the Prospectuses.

=
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12.2 Certain securities and sureties which were in place in favour of investors
in terms of the Prospectuses were either watered down or did not feature

any longer in the BRP.

The essence of the BRP was that all properties that were already transferred to
the Highveld companies (Highveld 15 to 18), as well as those earmarked for
transfer (in the case of Highveld 19 to 22), were to be transferred to Orthotouch.
Orthotouch was, and is, directly or indirectly controlled by Georgiou, as appears
from the Scheme of Arrangement referred to below. It came to my knowledge
that two of its directors, Messrs Hans Klopper and Connie Myburgh, resigned,

which effectively leaves Georgiou as the sole decision maker in that company.

Under the BRP, Orthotouch would then pay monthly income from the properties
to the Highveld companies which, in turn, would pay the investors. The
investors therefore never became actual creditors of Orthotouch; they remained

creditors of the Highveld companies.

The Scheme of Arrangement

15.

Despite the reduction in monthly payment obligations to investors in terms of
the BRP, Orthotouch apparently struggled to meet its obligations to the

Highveld companies who in turn had to pay the investors.

=
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18.

19.

20
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In November 2014, Orthotouch thus proposed a Scheme of Arrangement
(hereinafter “the SoA”) in terms of which investors could choose one of three
different options (alternatives), all of which entailed further reduced obligations

on the part of Orthotouch.

In terms of the SoA, Orthotouch would still be the entity in which, or through

which, the schemes would be salvaged in that the properties were still to be

- transferred to Orthotouch. Not only were investors (again) offered less than

before in terms of income, but the already watered-down securities and sureties
for the obligations towards the Highveld companies (i.e. investors) were further

watered down to something virtually non-existent.

At that stage, the Certification Application in this Court had just been launched
(in October 2014). The SoA document is briefly referred to in paragraph 54 and
57 of Mrs Vlok’s Founding Affidavit, as it had been published shortly before the

issuing of the main application.

Significantly, however, in terms of the SoA document, all entities and individuals
involved in the investment scheme were ex facie its terms, absolved from any
liability for any action or wrongdoing in the investment schemes —and purported

to bind everybody involved in the schemes, including the investors.

20.1 | am informed that on 12 November 2014, a meeting was held at which
a relatively small percentage of the more than 18,000 investors (of the
eight companies) were present. The meeting was called to vote on the

proposed SoA. There were 2,914 votes in favour of the SoA, including
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proxies. | understand that the majority of voters boycotted the meeting

or abstained from voting.

| am informed that none of the current Applicants voted in favour of the
SoA. | was, but as far as | am aware, none of the other Applicants were

at the meeting.

20.3 A few days later Orthotouch obtained an order in the Johannesburg High

Court, by means of an ex parfe application, whereby the SoA was
sanctioned under Section 158(7) of the Companies Act of 2008, without

any notice to the Applicants, their attorneys or the HSAG.

(This occurred despite the fact that the SoA document unambiguously

identified the above Honourable Court (Pretoria) as the court that is to

“sanction the SoA — see clause 1.19 and 1.24 thereof).

The setting aside application:

21.

21.1

Given that the SoA purports to absolve all relevant role players, including
Georgiou, from liability, and given that the main application would have
been opposed aléo on the basis of such absolution, it was decided to
first have the sanctioning of the SoA set aside, either by means of an
appeal against the order sanctioning it, or by means of an urgent setting

aside application, before proceeding with the main application.
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The SoA therefore ex facie its terms thwarted the class action in view of
the fact that all individuals concerned, and in particular Georgiou, were
absolved from any liability for losses incurred by investors due to the

failed investment scheme/s and billions of Rands lost.:

An application for leave to appeal against the sanctioning, alternatively
to have it set aside, was therefore launched by HS investors in March
2015, i.e. the said “setting aside application’. The “participating”
applicants in the setting aside application are all investors and members
of the HSAG —a voluntary group of investors who support and drive the
intended class action litigation. The participating Applicants in the

current (certification) application are also members of the HSAG.

(1 use the term “participating Applicants” inter alia as First to Fourth
Applicants in this court “withdrew” their applications after Georgiou
conspired with them by paying them an undisclosed amount in return for
them “withdrawing” the application behind the back of the HSAG's legal

representatives and behind the backs of the HSAG and other investors.

This despite such Applicants being mere nominal applicants who

knowingly represented the thousands of disgruntled investors and the
members of the HSAG. An identical modus operandi was executed with
the erstwhile Applicants in the setting aside application. Both these
stratagems were adjudicated to be irregular and were set aside, whilst

also being labelled an abuse of the court process by two judges).

No Opposing Affidavits have been filed in the setting aside application

due to the opportunistic and even male fide stratagems employed by
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Georgiou to frustrate and delay it, some of which has been referred to

above.

against, the order sanctioning the SoA are that, in the ex parte application,

Orthotouch failed to disclose the following material facts to the court:

22.1

22.2

22.3

22.4

225

That a class action is pending in the Pretoria High Court, based on

serious allegations of fraud and misconduct involving parties to the SoA;
That the SoA purports to absolve all such individuals from liability;

That the SoA document fails to disclose that most of Orthotouch’s
property had been sold to an entity controlled by Georgiou’s son, Michael
Georgiou (who is the Twelfth Respondent). This despite earlier
assurances given to investors that the property portfolio will be retained

(in Orthotouch) and its value increased for the benefit of the investors.

That the investors, even though ex facie the SoA document were not
creditors of Orthotouch — but yet are purported to be creditors for
purpose of the SoA and, therefore, also creditors for purposes of Section

155(8) in making it “binding” on all of them.

That the SoA document states that this Court (Pretoria) will be

approached for the sanctioning — despite this, the Johannesburg court
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was approached ex parte. Any investor who had wished to oppose the
application for an order for the sanctioning, would therefore have

“waited” in the wrong court for such approach/application.

| point out that the vast majority of the investors are pensioners — with their
average age being 75. Most of them have invested their pension pay-outs into
the said investment schemes as far back as 2005 to 2009, which is the period
over which the schemes were launched. | can confirm that many of these
pensioners have died over the last few years and, clearly, will be dying in

escalating numbers as time progresses.

-THE FACTS:

Points in Limine: Lack of Locus Standi:

24.

25

| am advised that Van der Sandt lacks locus standi to intervene in these

proceedings, even on her own showing.

25.1 Firstly, she is not an investor in any of the companies in respect of which
a class action is sought to be brought by means of the certification

application.

25.2 As Van der Sandt correctly points out (and as appears from the above

background), the certification application is brought to seek leave to
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25.4

26.1

26.2

26.3
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institute four separate class actions on behalf of the investors in four

company’s generally referred to as Highveld 19 to 22.

Van der Sandt is however only an investor in Highveld 15, as stated by
her in paragraph 5 of her Founding Affidavit in the first intervention

application dated 31 January 2019.

| am advised that this means she has no interest whatsoever in the
outcome of the Certification Application, nor in the class action proposed
in such Certification Application. Her investment, if still in existence given

what is stated below, is not at all affected by the intended class actions.

Secondly, and apart from the above consideration, in paragraph 6 of Van
der Sandt’s affidavit (in the first intervention application), she states that

she “falls in Option 2” in relation to the SoA.

This refers to the 3 Options from which investors could choose as part
of their participation in the SoA. Therefore, investors could choose one
of three alternatives (options). These options differed insofar as the
extent of interest payments and time spans within which capital would

be repaid, is concerned.

In the SoA document itself, option 2 (“Alternative 2”) is described in the

summary of the document (on the printed page 5 thereof) as follows:

N2
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“HS [Highveld] investors electing Alternative 2, become entitled to be paid their
pro rata shares of the actual aggregate values of the properties, on 31 March
2017, which value is guaranteed by the company and the financial proposer to
be at least R2 billion, and pending such payment, will receive interest calculated
and payable at 6% per annum, monthly in arrears, on the amount of R2 billion,
as from the final date, the Alternative to Capital being payable on 31 March

2017, as envisaged in paragraph 2.2.5.4 of the Arrangement.

To my knowledge, the SoA document has never been amended,
especially given the fact that it can only be amended by agreement by
all stakeholders and given the fact that the court has sanctioned the
document. Van der Sandt was therefore repaid, or was supposed to be
repaid, her full capital investment on 31 March 2017. In the premises,
she no longer has any interest in any of the Highveld companies, and
therefore, for that reason, also has no interest in the class action

litigation.

Thirdly, and coupled with the above, no Confirmatory Affidavit by Van der Sandt

seems to have been filed. | am advised that this alone is reason enough to

dismiss the application. Should Van der Sandt in due course file such

Confirmatory Affidavit, | challenge her and Opperman to demonstrate her bona

fides in this application in view of what is stated below.
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The grounds for her intervention:

28.

29.

30.

31.

32.

- As indicated in paragraph 6 above, Opperman states that Van der Sandt wishes

to intervene here for the same reasons, and on the same grounds, as set out in

the first intervention application.

In Van der Sandt’s affidavit in the first intervention application, she states (in
paragraph 12 of that affidavit) that the purpose of her intervention is twofold:
Firstly, to “support the SoA” with a view to continue her receipt of monthly
interest and (eventually) her capital, and secondly, that she wishes to oppose
the setting aside as she believes she and other investors would be prejudiced
by the setting aside. | submit this second ground or purpose amounts to exactly

the same as the first one.

Much of her said affidavit therefore deals with the alleged negative

consequences for all involved, should the SoA be set aside.

I have filed an affidavit in response to Van der Sandt's affidavit in the first
intervention simply to correct some of the false and vexatious allegations, and
not to oppose the actual order allowing her to intervene. This approach was
taken in order to avoid the unnecessary arguing of an Opposed Application
whilst Van der Sandt's involvement does not alter the merits of the setting aside

application.

I deal with this fearmongering “by Van der Sandt”, and | believe that the fear

mongering is without foundation and part of the strategy all along by Georgiou

N §
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and his accolades, since shortly after launching the investment schemes, to

“pully” investors into accepting terms that Georgiou suggests.

33.1

33.2

33.3

However, whilst Van der Sandt notionally has an interest in upholding
the SoA (assuming she is an investor in Highveld 15 who has not

received back her capital investment under the said Option 2, which is

denied), | submit she does not have an interest in the proposed class

actions themselves in this Court. The SoA notionally has an influence
and is relevant to the proposed class actions (as the SoA purports to
thwart those claims), but the class actions do not have an influence on

the SoA.

Therefore, Van der Sandt's grounds for intervening in the setting aside
application (in order to uphold the SoA) cannot simply be transposed and
applied here as grounds to also intervene in the certification application.
Her stated interest in upholding the SoA (which is also questioned) does
not mean she has an interest in the class actions herein. Even more so

if she wishes to oppose the class actions.

No relief is sought against Orthotouch under the intended class actions,
and it is joined as a Respondent in the certification application only in so
far as it may have an interest therein - but no relief, it will be noted, is

sought against Orthotouch in the proposed class action.
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In addition, and as stated by me in my answering affidavit in the first

intervention, | deny that Van der Sandt’s application is bona fide.

34.1

34.2

34.3

34.4

She is not approaching this Court to do her own bidding, so to speak, but
to do the bidding of Georgiou (12t Respondent), who is the main

beneficiary of the investment schemes.

It is peculiar that she, as a pensioner, who | assume is not an affluent
woman, and who invested a mere R175,000 in Highveld 15, will spend
many tens of thousands of Rands in legal fees (if not more) to try and
“save” the SoA (and now involve herself in the certification application in
relation to Highveld 19 to 22), whilst the litigation in both courts are
already opposed by competent sets of lawyers (acting for Georgiou and

“his” company, Orthotouch ).

‘Also, it is strange that Van der Sandt and her attorney, Mr Opperman

(who has not been involved in either said applications until very recently
when he started acting for Van der Sandt in the first intervention
application), seems to know very much of the detail and background of

the cases involved and history of the litigation.

Van der Sandt joined the HSAG on 29 June 2015 and made, besides
the registration fee, only one further payment in 2016. It is effectively
almost three years since she last supported the HSAG financially and |
find it very strange that she now has such intimate knowledge of the

current state of affairs of the HSAG and related matters.
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Van der Sandt is therefore, knowingly or not, just one of Georgiou’s
pawns in his strategy to make the class action Iitigatiovn against him (i.e.
both said applications) as expensive and drawn-out as possible - as

indicated in my earlier Answering Affidavit.

If Van der Sandt disputes this “status” | attribute to her and her bona
fides, 1 challenge her and her instructing attorney (Opperman) to fully
disclose the true source of the funding for the litigation herein and, if she
claims to b.e funding it herself, why she would spend more money than

her initial investment to "defend” such investment.

In this regard, | also refer to the contents of my affidavit filed in the first
intervention application, to which | also refer to below and attach to this
affidavit. For instance, either also referred to the other forms that are
used by Georgiou to intervene at the 11™ hour, or simply, in order to
cause additional costs. Numerous postponements in the past have been
caused by such interventions — thereby prolonging the class action

litigation.

Given that Opperman incorporates into his affidavit, and attaches thereto, the

affidavit of Van der Sandt in her first intervention application, | similarly attach

hereto (and marked “A”) my Answering Affidavit in the first intervention

application, and incorporate the contents thereof herein, in response to Van der

Sandt’s affidavit.
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36. | therefore request that Van der Sandt’'s Application to Intervene be dismissed

with costs on a punitive scale of attorney and client, given the complete lack of

merit and given the ulterior motives for bringing this application as set out

above.

FRANCOIS STRAUSS

| CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE KNOWS
AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT WHICH AFFIDAVIT
w IGNED AND SWORN, TO BEFORE ME IN MY PRESENCE AT
@J ............... THIS .S.""DAY OF JUNE 2019, IN ACCORDANCE WITH
GOVERNMENT NOTICE NO. R1258 DATED 21 JULY 1972, AS AMENDED BY
GOVERNMENT NOTICE NO R1648 DATED 19 AUGUST 1977, AS FURTHER
AMENDED BY GOVERNMENT NOTICE NO. R1428 DATED 11 JULY 1980, AND
BY GOVERNMENT NOTICE NO R774 OF 23 APRIL 1982.
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG ,

* In the application of:

MAGDALENA GERBRECHT VAN DER SANDT
in re:

The matter beMeen:

JURIE JOHANNES GELDENHUYS

ARTHUR BRADY COCHRANE

SHARON ANN VLOK
BRIAN JOHN WAXHAM
CHRIS NEL

'HYMIE PINSHAW
FRANCOIS STRAUSS
LEA MAGDALENA MEYER

and
ORTHOTOUCH LIMITED

........... and twenty six others

In re:

The ex parte application of:

A

Case No: 42334/14

Intervening Party

First Applicant
Second Applicant

Third Applicant
Fourth Applicant
Fifth Applicant

| Sixth Applicant
Seventh Applicant

Eighth Applicant

First Respondent

.......................
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ORTHOTOUCH LIMITED
(REGISTRATION NUMBER: 2010/004096/06)

Affidavit ~ Van der Sandt intervention

I, the undersigned,
FRANCOIS STRAUSS

do hereby make oath and say that:

1. I am an adult male financial advisor residing at 16 Oranje Street, Paarl, Western
Cape. ‘
2. I am the Seventh Applicant herein and also a member of the‘HSAG Steering

Committee and duly authorised to attest to this affidavit. If and when necessary,
affidavits on behalf of the other Applicants will be filed.

3. The facts contained hereih fall within my personal knowledge unless otherwise
stated or implied, and are true and correct. - | "

4. . | have read the affidavit of Ms Magdalena Gerbrecht van der Sandt (the’
Intervening Party) dated 31 January 2019 in suppbrt of her application to
intervene in the main application herein (i.e. in “the setting aside application”).

0} 14



5. Without opposing her application, | nevertheless hereby wish to respond to some

- of her averments on behalf of the above Fourth to Ninth Applicants (“the
Applicants”).
6. The attorneys of record of the Intervening Party ('l will hereinafter referred to the

Intervening Party as “Van der Sandt’) was notified in writing, shortly after the
service of this application on the HSAG’s attorneys, that none of the Applicants

| (in the main application) are opposing her intervention. The decision not to
oppose the intervention was made purely in order to prevent unnecessary legal
costs and to avoid a pointless opposed application. '

7. It is therefore not an acknowledgement that Van der Sandt’s application is either
-bona fide or that it has any merit — for the reasons stated below.

8.  This affidavit is filed simply to correct many of the incorrect and offensive
~ allegations — some outright falsehoods and even defamatory remarks made by
‘Van der Sandt towards the HSAG and its legal advisors.

SUMMARY

9. From the outset, and in summary of what is stated further below in this affidavit:

- 9.1, | submit that none of the allegations made by Van de‘r Sandtv, even if all of
them were true (which they are not), has an'inﬂuence on the actual merits
of the setting aside application. She simply alleges that her intervention is
to, firstly, “support the Scheme of Arrangement” ~ h'ereinafter referred to as
“the SoA” with a view to contin«ue her receipt of monthly interest and
(eventually) her capital and, secondly, to oppose the setting aside as she
believes she and other investors would be prejudiced by the set_ti'ng aside —
which | submit amounts to exactly the same thing.




9.2.

9.2.1.

9.2.2.

0.2.3.

. 9.24.

- 9.2.5,

In essence, this is a continu'ation of the fear mongering that has
continuously been presented on behalf of Georgiou to investors, and now
again to this Honourable Court, about the alleged consequences ' if
Georgiou’s proposals are “not accepted” and “adhered to”.

This was also the case when the business rescue plan was proposed -
where investors were ‘intimidated and made fearful on how “littie” they
would receive back (through the liquidation of the Scheme) should the

- Business Rescue Plan ("BRP”), which involved smaller payments to them

than before, Was not accepted. This was similarly done when the
section155 SoA was proposed. And now, again, this Honourable Court is
told how prejudicial it would be to investors should the SoA be set aside.

Meanwhile, Georgiou and the entities he controls have received more than

R4.6 billion from investors in the said property scheme, yet (in the case of
Highveld 19 to 22) did not transfer to them the properties as agreed and
as set out in the prospectuses of the public compariies.

In the case of Highveld 15 to 18, the investors have been divested of the

properties that were transferred to such investment vehicles through the

business rescue (and also the SoA). The existence of the SoA, which was
sanctioned by the Johannesburg High Court shields Georgiou, his family,
his entities and other Respondents, from any claims by investors for the
damages and losses suffered, failed BRP and (now) SoA, in view of the
indemnity granted to him and others in terms of the said SoA.

Thus far, the investors had to be content with cons:derably reduced

payments to them (under the BRP) and agam further reduced payments
and rights under the SoA. Since June 2018, and despite the Court order
sanctioning the SoA, Georgiou unilaterally instructed that interest

)

4



9.2.6.

9.3.

9.4.

9.5.

5

payments‘ are simply not paid to investors supporting the class action
against him and members of the HSAG. '

The Appeal Board of the Financial Services Board Y(FSB), chaired by

former Judge President of the SCA (the honourable Howie JA) has already
held unanimously in a written judgement that the non—transfers of the

~ properties to the Highveld companies — which forms the heart of the case

in the proposed class action — involved fraud on the part of the “mdxvnduals
concerned”, and also that the non-transfer is a criminal offence under the
relevant regulations governing property investment schemes.

The grounds upon which the SoA is sought to be set aside, involve amongst
others the deliberate non-disclosure of highly relevant facts not only to this
Honourable Court (which was approached on an ex parte basis), but also,

‘more fundamentally, involve misrepresentations to the investors both in the

SoA document itself and during the meeting at which a small minority of
investors were present to approve the SoA.

Van der Sandt is not approaching this court to do her own bidding, so to
speak, but to do the bidding of Georglou (12th Respondent) who is the main
beneficiary of the investment schemes.

It is peculiar that she, as a pensioner, who | assume is not'an affluent
person, and who has invested a mere R175,000 in the scheme concerned,
will spend many tens of thousands of Rands in legal fees (if not more) to try
and “save” the SoA, whilst the setting aside appllcatlon is already opposed
by competent sets of lawyers (acting for Georgiou and “his” company
Orthotouch (First Respondent)). Ms Van der Séndt joined the HSAG on 29
June 2015 and made, besides the registration fee, only one further payment
in 2016. It is effectively almost three yéérs since she last supported the
HSAG financially and | find it very strange that she now has such intimate
knowledge of the current state of affairs of the HSAG and related matters.

)

Ve




9.6.

9.7.

b)

6

I menﬁon in passing that Van der Sandt is', knowingly or not, just one of
Georgiou’s pawns in his strategy to make the class action litigation against
him as expensive and drawn-out as possible (I refer to that briefly below).

(If she disputes this “status” attributed to her, | challenge her and 'her
instructing attorney to fully disclose the true source of the funding for the
litigation herein and, if she claims to be funding by herself, why she would
spend more money than her initial investment to "defend” such investmeht).‘
In terms of option 2 of the SoA, Van der Sandt chose to receive 40% of her -
historical investment in March 2017. In terms thereof she already received
the full amount that she was willing to settle for and her joining of these

- proceedings are absurd. A punitive cost order will be requested against her ‘

during the trial of this matter, as she is grossly misleading this Honourable
Court.

Mrs Van der Sandt, | respectfully submit, is one of many “puppets” uéed by
Georgiou in this class action litigation. The few | know of is:

Ms Elna Visagie (“Visagie”), an erstwhile HSAG Steering Committee
Member, who had accepted ~a six figure monthly salary from
Georgiou/Orthotouch after being one of the initial drivers of the class action

on behalf of investors:

Mr Helgard Hancke, who was Ms Visagie’s successor as an HSAG Steering
Committee Member, who secretly settled his family’s claim with Georgiou

whilst still sitting on the steering committee. At a later stage Mr Hancke tried

to intervene at legal proceeding in this court, as well as the Pretoria High
Court, but withdrew it at the last minute with costs. When the costs were
recouped by the HSAG attorneys, Mr Hancke was unable to pay the amount
of + R60 000, but shortly thereafter, his attorneys paid the amount which

e

was unquestionably paid by Georgiou/at his behest:



C)

d)

8.8.

a)

b)

Mr Herman Lombaard, who was a fierce supporter of the class action
against Mr Georgiou and other, who admitted to the attdmeys and Johan
Stander (co-steering committee member) that he was offered a SIx—ﬁgure
monthly salary from Georgiou and thereafter jumped ship;

AH_ the erstwhile Applicants (First to Third Applicants in this Honourable -

Court) as well as all the (First to Fourth) Applicants in the Pretoria

certification of the class action matter. Georgiou also settled their claims in

secret with the Applicants, on the condition that they substitute the HSAG
attorneys of record and thereafter tried to withdraw the whole class action

and setting aside of the SoA. Georgiou and Orthotouch appealed the

applicants’ favourable judgments but eventually, during argument at the
Supreme Court of Appeal, withdrew their appeals and tendered punitive
costs for the appeal.

A certain Mr GR Pollastrini who peculiarly appeared in other Highveld
Syndication matters, unrelated to the HSAG.

Insofar as the HSAG and the representation of the HSAG attorneys are

concerned:

As explained in more detail below, the HSAG (the Highveld Syndication
Action Group) - which is a voluntary association (without separate legal
personality), was established by investors in the early stages (2014) of the
class action litigation.. It has all along represented the interests of all
investors, i.e. the investors in each of the eight different Highveld
Syndication companies (i.e. nghveld Syndlcation Ltd 15 to nghveld
Syndication Ltd 22).

The HSAG attorneys (Theron & Partners) take instructions from the
steering committee of the HSAG, in consultation and on advice of counsel,
believed to be in the best interest of the some 7 000 HSAG members, in
conjunction with, where and when necessary, discussions with the



Appllcants The current steering commlttee consists of three people‘
including myself Stander and attorney Theron

Apart from taking instructions from the HSAG steering committee, our
attorneys and legal team have certainly always represented the interests
of all the investors in Highveld 15-22 (and not only those who have invested
in Highveld 19 to 22), despite no certification application having been

issued yet on behalf of Highveld 15 to 18. For instance, as a mere example

during the long drawn out (unsuccessful) settlement negotiation, it was
always clear that the steering committee and attorneys negotiated on
behalf of (HSAG-) investors of all the eight Highveld companies, and not
only Highveld 19 to 22. | deal with this in more detail later below. During or
about -September 2016, almost 40% of the HSAG members who opted to
settle with Mr Nic Georgiou, were investors who had investments in HS15
to 18. Mrs Van der Sandt was not one of these persons and did not indicate
during these settlement negotiations that she wanted to settle her claims.

~ The aforesaid is confirmed by the HSAG attorneys.

d)

Also, the HSAG's website is widely publicised and known to Highveld
Syndication investors, not only to the HSAG’s members. It is administered

at the behest of the HSAG steering committee.

The website has a disclaimer and is available for members and supporters
of the HSAG and prospective claimants. The website is updated from time ' |
to time on the status of the class action litigation. In that sense, the HSAG
is transparent regardmg the current state of the lltlgatlon conducted. Van
der Sandt complains that, as an investor in Highveld 15 only, her interests
are not represented, given that “no litigation” has been initiated yet on
behalf of the investors of Highveld 15 to 18. Apart from the fact that this is
wrong, as all litigation involving the setting aside of the SoA involve the
interests of Highveld 15-18 and her intervention would not have been

necessary if her rights were not affected. | also mention that membershlp

g



8.9.

"9'.10.

of the HSAG is completely voluntary, meaning that any member of the
HSAG who is not happy with the manner in which, his or her mterests are
being represented can pursue his or her own litigation. (as in this case).

Mrs Van der Sandt has only contributed R2 000 towards the HSAG which
contributions were made three years ag‘o and it is clear that she has not
'supported the HSAG financially for many years. She indicated on 31
August 2017 that she wanted to withdraw from the HSAG but only formally
withdrew from the HSAG on 29 May 2018. | find it te‘lling that all the
newsletters that she attached to her papers were subsequent to her letter

~of August 2017. | attach hereto, marked Annexure “FS1.” her cancellation

of membership of the HSAG.

Contrary to what Van der Sandt alleges, the delay in the class actidn,
including the setting aside application, has been of the making of Georgiou
and the parties hereto that he controls, as described below. From the facts
referred to below, | submit the litigation is more than adequately handied by
the HSAG attorneys and counsel that are instructed by them.

Even though the class action litigation, including this current application, has
broad support from the investors, and naturally from the HSAG members I
am advised that the level of such support is irrelevant for purposes of
establishing the locus standi of the current Applicants (or for purposes of

the existence of an adequate mandate to the HSAG attorneys). Therefore,

this application can and should proceed even if the HSAG is to “disband”
tomorrow and even if the current application were to receive no outside
support, i.e. support apart from the current applicants (or rather from all or
some of Fourth to Ninth Applicants, given that the First to Third Applicants

are no longer parties to the litigation) — the current applicants, and HSAG's

attorneys’ mandate from them to continue with this apphcatron remain
unaffected. '
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9.11.

a) The setting aside application is integral to and has always been regarded |
by the HSAG as part and parcel of the “class action litigation” given the fact
that the SoA document, ex facie its terms, thwarts the class action in view
of its clauses whereby Georgiou and all others are indemnifi ed (absolved)
from claims for any losses by investors.

b) In any event, the certification application will surely be opposed, amongst
others, on the basis of such indemnification.

¢) The fact that the setting aside application is regarded by the HSAG as part
and parcel of the “class action Iitigation” — in that the SoA is first to be set
aside before the continuance of a large portion of the certification
application in Pretoria — has always been stated by HSAG, repeatedly and
_publicly. This is reflected on its-website and in various court papers filed in
the various lnterlocutory matters. If any member of the HSAG is unhappy
with this stance or approach, they would either not have become a member

of the HSAG or they would have resigned their membership.

d) | point out, however, that this approach (to first set aside the SoA) has
changed partly in that it has been decided a few months ago to pfoceed
with a so called “fast track” application, whereby a certificate is sought to
institute a class action on behalf of certain investors (in Highveld 21 and
22) based on the so-called buyback agreements they have with Georgiou

~and others (which is one of the many grounds for the class action) which
agreements, it was recently held by this court, remain unaffected by the
SoA. Such claims (buy backs) are already referred to in the founding
~ papers of the certificate application.

9.12. | am also advised, which advice | belie\}e to be to be correct, that actual
claims of investors have not become prescribed, opposed to as alleged,
amongst others given section 12 and 1 3 of the Prescription Act 68 of 1969,

W%
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11.
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- and given the fact that ex facie the terms of the SoA, Georgiou and all others
are absolved from liability, and that it has been sanctioned by court

I submlt that the fear mongering of Van der Sandt, on behalf of Georgiou, should
not be codntenanced by this court. Such fear mongering, by means of the
comparison she wishes to draw between the current scenario (with the SoA in
place) is her own opinion and definitely not that of the supporters of the HSAG.

- The somewhat speculative alternative scenario if it is set aside, is in any event, |

submit, irrelevant to the merits of the case. Even if the alternative to the SoA
(whatever that might be) might result in short-term prejudice to investors (which
I deny), | submit that most investors would be better off over the long run if the

.class action/s is allowed to run its course. Despite being sanctioned by the court,

Mr Georgiou and his entities have breached and still breach the terms thereof as
he wishes (e.g. refusal to pay HSAG members in terms of the SOA). The .ohly
people currently “winning”'are Mr Georgiou ana his accolades which | submit,
includes Ms Van der Sandt.

Apart from Van der Sandt's (or rather Georgiou’s) fear mongering, the other i
obvious aim of “her” intervention is to try to smear and slander the steéring
committee and attorneys for the HSAG in the eyes of investors with the hope to
reduce the support amongsfinvestors for the class action litigation. Given the
long delay in the litigation, it is understandable that some investors have become
frustrated with the long delay in the class action Iiﬁgation. Georgiou has been
conducting and funding a well-organised smear campaign already since 2015 to
undermine the class action litigation, on many fronts. This smearing of Theron
and the above parties, and the further costs occasioned by this mterventlon
application, is just part of that campalgn
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‘The ijndinq Affidavit of Van der Sandt:

12. As submltted | believe that all the allegations by Van der Sandt (other than
relating to locus stand) - even if correct — are irrelevant to the. merits of the setting
aside application. | therefore proceed to deal only with certain paragraphs of her
affidavit, which | believe warrant a response at this juncture. The allegations i in
her affidavit are therefore denied insofar as they are not expressly dealt with and
admitted in this affidavit. ‘

13. In this regard, | am not for current purposes gomg to deal with the class action in
detail, as | believe Georgiou is intent on gaining some knowledge to his
advantage, of the HSAG’s current level of support and its current strategy
towards the class action litigation. Again, | submit the status of any other litigation
involving investors is irrelevant for purposes of this setting aside appl'icati’on.

4. Ad paragraphs 14 and 15 of Ms Van der Sandt’s affidavit:

14.1. Contrary to what Van der Sandt alleges, the delay in the setting aside
'application is caused by Georgiou and Orthotouch, not by -inaction by
Applicants. The history of intentional delays on the part"of' Georgiou is set
out later below. Georgiou and Orthotouch have also failed to date to file any
opposing affidavits herein, despite same being long overdue, averring
simply that they do not have to do so until an order of honorabie Mr Justlce
Spilg’s for substituted service have been complled with.

14.2. Van der Sandt refers to Applicants’ non-compliance with this order for
substituted service. The honourable Spilg J on 25 May 2016 made an order
for substituted service of the main application (setting aside applicati}on) on
the investors. The manner in which such service was to take pla'ce in terms

. of the order was not sought by Applicants (who only suggested publication
in a newspaper), but was the approach of Spilg J himself in his judgment
based on the somewhat limited information reflected in the affidavits before
court at the time. (He simultaneously adjudicated on a failed'application
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under Rule 30 by Georglou and others. to dismiss the application on
~ procedural grounds).

The relevant portions of the said order as amended by his subsequent order
of 1 September 2016 - copies of which are -attached hereto marked
Annexure “FS1.1” and Annexure “F81.2” respectively - read as follows
at paragraph 48 thereof (own underlining):

. The Rule 30A application is dismissed.

It is declared that the joinder of all investors in the application for rescission

alternatively for leave to appeal (“the main application”) is unnecessary.

The first and third respondents are to Jointly provide to the applicants’ attorneys

of record by no later than 6 June 2016 3 list agreed between such respondents,

of all persons who were entitled to vote in respect of the arrangement and to

whom notice thereof was given;

The second respondent is to provide to the applicants attorneys of record by
no later than within three weeks of the Respondents‘éxhausting the appeal

process a list of all persons who voted, whether in person or by proxy in favour

of or against the approval of the arrangement;

Each such list shall contain a list of all known contact details, including email

addresses and cell phone numbers, with leave granted to the applicants to

approach this court on the same papers, duly supplemented, if they contend that
information available to such respondents of email addresses and cell phone

numbers has not been provided;

The applicants shall no later than within éight weeks of the Respondents’
exhausting the appeal process - give notice of the main application [to

investors]...... ;

i. Give notice of the main application to each persons who voted at the
meeting in terms of section 155(2) of the Companies Act convened on 12 m f

St
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November 2014 to consider the proposed scheme of arrangement provided
that: ‘

2 Such notice shall be by way of email or SMS, or fallmg which, by
registered post, stating that;

(8) ~  The founding papers in the main application, are accessible

and available for reading and download on the Wwebsite

“hsaction.co.za”.

(b)  stating the date of hearing of the main application and the

time period for filing a notice of opposition, which shall be
10 days from date of confirmed transmission, and the time
period for filing opposing papers being 20 days from date of

such confirmed transmission;

(¢)  and in the case of emails reproducing the same contents as
the notice which is to appear in the newspaper as set in the
following paragraph whilst the SMS shall contain a link to

the aforesaid website;

14.4. After the appeal processes in respect of Spilg J's orders (as meant in
paragraph 48(d) of the order) were fi inally exhausted at the end of 2016 (but
the SCA order was only received by Theron & Partners in April 2017), Third
Respondent (‘Klopper” - the business rescue practitioner) and Orthotouch-

— after first having to be put them to terms by letter ~ purported to prov;de a

“list” as ordered. However, the “list” they provided was not the list ordered.
The list of 435 pages merely contained names of all approximately 18,000
investors in no apparent order and with no other detail as ordered, for
instance email addresses, cell phone numbers, and so ‘forth. Eventually
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some list was provided on 6 June 2018 after our Iégal representatives had
to approach the judge who was appointed to case manage the matter. It
‘deserves to mention that the proceedings were substantially delayed as a
result of an attempted withdrawal of the class action and setting aside >_
litigation by Mr Georgiou, which commenced in November 2016 and-only
withdrawn by Georgiou and Orthotouch, with the tendering of a punitive
cost order at the SCA hearing on 8 May 2018.

. 14.5. | More significantly, there were also comp'li'cations regarding the other.list that
had to be provided by the Second Respondent (Cohen - the Receiver under
the SoA) as referred to in par 48(d) of the order. Cohen has applied to have
the order amended (by deleting paragraph 48 d thereof), so as to absolve
him from the duty to provide Applicants with such list — on the grounds that
he is not in possession of such a list. It isvunclear what the status of this
application is, but it has not yet been heard. Cohen tendered his resignation
as Receiver in terms of S155 in the media but until date hereof nobody has
received any formal notification that it indeed happened.

14.6. Applicants (and their attorneys) have therefore not yet received such list
from Cohen in order to commence effecting the substituted service. A Iiét of
some sorts in this regard has recently, after some effort on our part, been
_Obtained from Orthotouch after Cohen informed us that they (Orthotouch)
should have such list. But this list is also given in incomplete form, | suspect
deliberately so, as it does not contain any contact details of investors as
required in terms of the order. | attach in this regard recent correspondence
reflecting the attempts by our attornéys to obtain such list, namely
Annexure “FS2.”

14.7. It will also be noted from the order of the honourable Spilg J that it provides
for the giving of notice to certain investors (namely those that voted on the
Scheme or Arrangement) by means of email or SMS, or by reg'istered post,
énd to all the other investors by means of publica'tion of notices in certain

)
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~ newspapers. The order has no bearing on the ﬁling of opposing papers by

the Respondents in the application itself. Nor does the order suspend the
operation of the court rules pertaining to the filing of further affidavits.

The above reasoning was communicated to Georgiou’s attorneys and they
were invited to explain on what basis they maintain. that the opposing
affidavits only need to be filed once the substituted service order has been
complied with. They chose not to engage with us on their reasonmg, and
simply answered that the affidavits are not due until the order for substituted
service is complied with. In this regard | attach hereto two recent letters
reflectihg the aforesaid, marked Annexure “FS3.”

In any event, and more importantly, even if the complete lists were to be
obtained, substituted eewioe cannot yet’ be effected as the order provides
that such notices to investors are to reflect the date of the hearing of the
setting applrcatron (see par f(i)(2)(a) of the order). Such hearing date will
only be known once all parties’ affidavits have been filed and the registrar
allocates/determines such date.

14.10. An application on behalf of Applicants to amend the said order of Spilg J will

be launched in due course, now that we have eventually heard from

- Orthotouch regarding their “list” in lieu of Cohen’s (non-existing) list. This

14.11.

requested amendment will be sought given the problem of obtaining
investors’ details (the lists) and due to other admlmstratrve issues flowing
therefrom. A declaratory order will also possibly be sought to confirm that
the substituted service is only to occur once a court date has been obtained.

The above cavalier attitude of Georgiou and Orthotouch concerning their
non-filing of papers herein is just part of the long history of a total disregard

- on their part for the court rules and of intentional delays to frustrate the class

action litigation. | refer to this in more detail in the paragraphs which follows
including how it came about that two judges have ‘independently of one
another held that Georgiou has “abused the court process” with regards to
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one particular delaying tactic both in this court and the Pretoria court where
the certification application is heard.

| Stratagems to delay the class action proceedings:

15..  Soon after the commencement of the certification proceedings in the Pretoria
courf, Georgiou and Orthotouch Ltd, which he controls directly or indirectly, and
on occasion Hans Klopper (Third Respondent), started to delay the process by
raising numerous wholly unmeritorious "defences" without engaging with the
merits of the matters. By so doing they have managed to delay the settmg aside
apphcatlon in this court by means of various tactics.

16. Rule 35(12) notices:

16.1. Afterissuing the setting aside application in March 2015, various rule 35(12)
notices were filed by Georgiou and others, including around April 2015,
which notices called for numerous documents, for instance copies of the
various Prospectuses.

16.2. Not only were these documents already in possession = of those

- Respondents, but they had been requested (and given) under similar rule -

35(12) notices by the Georgiou (or entities controlled by him) in the
certification application.

~ 17. Irregular step claim:

17.1. Rule 30 notices were filed by Georgiou éhd others alleging that the setting
aside application is irregular due to procedural shortcomings concer-lmng
-the substituted service (on investors) proposed by Applicants. On the
strength of these notices, a rule 30 application was then brought by
Georgiou, Orthotouch and Klopper in May 201 5.

(I point out that in a meeting before Majepelo DJP in May 2015, the judge
unfortunately indicated that the first available date for an opposed Motion

=g
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17.2.

17.3.

17.4.

17.5.
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was in March 2016, and he set the matter down for then by agreement'by
the parties). |

The said rule 30 apphcatlon was heard by the honourable Spllg Jon.15
March 2016.

A counter application by Applicants (in Johannesburg) for directions
concermng substituted service was heard simultaneously with the said rule
30 application. This application for substltuted service succeeded, with Spilg
J — as stated earlier above — giving directions as to the manner in which
notice has to be given.

The judgement dismissing the rule 30 application was handed down on 25
May 2016. '

In the judgement, the honourable Spilg J lamented the Respondents for their |

lack of cooperatuon in respect of the progress/ continuance of the litigation
(in paragraph 29 of the judgment).

The application for leave to appeal against Spilg J’s orders:

18.1.

18.2.

18.3.

Applications for leave to appeal were brought by Orthotouch and Klopper
despite the interlocutory nature of the proceedings before Spilg J and
despite his order not being appealable.

Spilg J refused leave to appeal in a judgement handed down on 1
September 2016, finding that not only is the matter not appealable, but that
there are no prospects of success on appeal.

In paragraph 15 and 16 of his judgement, he remarked:

“This is a classic case of a party performing cart wheels with no purpose other than

to frustrate the merits of the case been dealt with expedltlously”

and:
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“The issue raised now are symptomatic of a Stalingrad defence, where side issues
~ are taken on appeal simply to delay the matter and build up costs for a litigant

against those who have deep pockets”.
The petitioning of the SCAf

19.1. Despite Spilg J’'s above stern words in his judgement, both Orthotouch and
Klopper petitioned the Supreme Court of Appeal in September 2016.

19.2. Orthotouch’s petition was dismissed end 2016. However, in the meantime
Klopper withdrew his petition before it was considered, in view of the
purported “withdrawal” of the setting aside application referred to below.
Klopper was of the view that this withdrawal rendered the petition academic.

The irregular collusion to “withdraw” the main application:

20.1. In November 2016, Georgiou attempted to sabotage the setting aside
application. He conspired with the Applicants there to have them file a
Notice of Withdrawal of the application ~ in return for receiving an

undisclosed amount from him.

20.2. This occurred in secret, i.e. without them notifying my attorney of record or
any investor supporting the class action, of the plan. At the -initi'ative of
Georgiou, a new attorney was appointed (Jeff Donenberg) and,
simultaneously, a notice of withdrawal of application was filed on behalf of
all the Applicants. '

20.3. The exact same strategy was followed in the Pretoria court with the

~ certification application, where First to Fourth Applicants were also

persuaded by Georgiou to “withdraw” the main appllcatlon in return for
payment of an undisclosed amount. '

20.4. 1t was however common cause that these cited Applicants were initially
chosen (from the many investors actively supporting the litigation) as mere

Dt
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nominal or representative Applicants acting not (only) on their own behalf
but also of the intended class involved (or at least on behalf of the other
investors supporting the class action).

20.5. None of the above faots were denied in the Affidavits filed of record, and
- was also found to be correct by this court.

20.6. A successful application to join new nominal Applicants (being me and Fifth
to Eighth Applicants) was filed in both respective courts, together with an
application to set aside such withdrawal as an |rregular step Such
application was opposed by Orthotouch and Georgiou.

20.7. This honourable court (per the Honourable Ismail J) ag}reed that such
“Withdrawal” constituted an abuse of process, and Ismail J thus - in a
judgment handed down on 13 March 2017 ~setit aside as being an lrregular
step He held in paragraph 33 and 34 of his judgment that:-

“the withdrawal by the nominal applicants of the action [sic] was nothing other than

an act to sabotage the claim of the other investors, in the form of the HSAG*.

It was also held that:-
e this court cannot idly sit by and observe or countenance such conduct
designed to deprive the investors of their rights to proceed with any intended action

they may have”.

20.8. Similarly, the honourable Murphy J in the Pretoria court set aside.the similar
purported withdrawal of the main application, holding in paragraph 19 of his
judgment (of 7 April 2017) that it was an abuse of court process He held

| (own underlining):-

“The applicants and Georgiou colluded with one another in a manner that can only

be described as an abuse of the court process. They have left the other members of
the class seeking certification of the class action high and dry. Had the applicants

wanted to withdraw from the application on bona fide grounds, they were at liberty

4
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to do so provided they did not do so in a manner compromising the rights and

contingent rights of those they sought to represent”.

Applications for leave to appeal against the orders of Ismail J and Murphy J:

Unsurprisingly, Georgiou and Orthotouch filed applica-tions for leave to appeal

against both the said judgements which set aside the “withdrawalf’ ~ which

- applications are to be heard early August 2017.

Leave was granted by both courts, given the novel nature of the issues. On the
day of the hearing before the SCA, both appeals were however withdrawn, with
Georgiou and Orthotouch tendering costs on the puntive attorney and chent

scale. | sumbit this is tellmg

Ad paragraph 19 to 22 thereof:

I refer to of the Founding Affidavit by Mrs Viok (the (erstwhile) First Applicant),
in which the reasons are presented as to why the “dispute” with Bosman and
Visser concerning the R883 million is contrived and, therefore, just an excuse

- from Georgiou (acting through Zephan) not to give transfer of the properties.

Ad paragraph 22 thereof:

It is common cause that Orthotouch is controlled, directly or indirectly, by
Georgiou. This is also reflected in the SoA document.

Ad paragraph 42 thereof:

25.1. As reflected in the ex parte application for the court’s sanctioning of the SoA,

including proxies, 2,914 votes (af the meeting of investors on 12 November
- 2014) had been brought out in favour of the SoA (and 155 votes against).
Evenif these figures were correct, the in favour votes constitute a very smalll
percentage of the total number of investors. There are more than 18,250

)
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ihvestors, with many having more than one vote given that many are
invested in more than one of the eight different Highveld companies.

25.2. Most of those investors deliberately decided not to vote in favour of the

Arrangement and to rather abstain from voting. Given that investors could
also vote by postal ballot, it is clear that a relatively small percentage of the
investors voted at all. o

Ad paragraphs 47 and 48 thereof:

The database to which is referred to in the certification application is outdated
and quite incomplete, as indicated. The one received (the spreadsheet) in the
meantime from Orthotouch (eventually and pursuant to the order of Spilg J)

however does not contain much further (moré) detail, it appears, although this

" spreadsheet is being analysed.

- Ad paragraph 54 thereof:

" The certification application was largely already drafted and ready for issuing,

when the SoA document was published/received. Since there was some
concern regarding the possible prescription of some of the proposed claims, the
full implications and terms of the SoA were not fully considered when a few
pages were attached thereto prior to issuing. At that stage, it was known that
the SoA still needs to be approved and, more importantly, sanctioned by the
cdurt, and that such sanctioning could be opposed. Interestingly, however, and
as mentioned earlier, this court was approached for such sanctioning despite
the SoA reflecting that such court (for purposes of sanctioning) would be the

Pretoria Court. | submit it would be interesting to determine what the precise}
 reasons were for Orthotouch approaching a different court.

=%
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Ad paragraph 62 thereof:

28.1. For the reasons stated earlier, | deny that our attorneys are acting contrary

to any mandate received.

A@araqraph 79 thereof:

The independently drafted bills are signed off by the steering committee of the

- HSAG. At the conclusion of the litigation, full accdunting can be presented to

members of the HSAG. The reason why the financial position of the HSAG is

. not disclosed more broadly, is that Georgiou is extremely eager to ascertain

what the financial position/strength of the HSAG s, so that he can adapt his

litigation strategy accordingly. Mr Georgiou has mentioned to Messrs Stander

and Theron, during settlement negotiations, that the Highveld Syndicétion
investors do not have the funds to litigate against him. He also insisted that a
list of the “weak” and “poor” be given to him. This was obviously not done as it
is a transparent attempt from him to exploit those members further. It is clear
that Mr Georgiou hopes to run the money coffers of the HSAG dry, so to speak,
through drawn-out litigation. -

Ad paragraph 82 to 88 thereof:

I deny that any claims that the investors had has become prescribed, for the
reasons already stated above.

- Ad paragraph 94 thereof:

Of the previous 6 688 investors who have signed up to the HSAG, there are
currently 6 817 registered members, as confirmed by Mr Johan Furstenberg of
the HSAG attorneys (Theron & Partners). According to our records only 158
HSAG members have resigned formally (in the manner that Mrs Van der Sandt
has done in May 2018) and about 3% members indicated informally that are

B
Y

forced to by Georgiou/Orthotouch or want to resign.
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Ad paragraph 95 thereof:

It is stated here that “Theron chose” to bring the setting aside application.
Theron does not make such broader or important decisions. Such decisions
are made by the HSAG steering committee, of whom he is only one member
— in consultation with and-on advice of counsel, and he is not at all the .

- dominant or principle decision maker.

It is only on procedural issues that Theron"(in conjunction with inputs from

counsel if required) will make “decisith”, and even then he will info'rm the

steering committee with the view to obtain their viewé, if it relates to a
~ significant procedural issue.

The impression created by Van der Sandt, also in other paragraphs, that
this litigation is driven by Theron, and that it is furthermore done at his
behest and/or for his firm’s benefit, is ridiculous and totally false.

Ad paragraph 97.1 thereof:

The allegation that Theron demanded a 1% commission payment, as
confirmed by Theron, Stander and Furstenberg; is a blatant lie. He never
»mentic;xed payment of commission to him, let alone demanding same. The
offering by Georgiou of ‘a 1% commission was always only in relation to
Stander, a broker (ahd also member of the HSAG steering 'committee) -
and more specifically to the possibility of a 1% commission that Georgiou
offered him (Stander) earlier (in April 2016) in the event of Georgiou
managing to settle with Stander’s own clients. This was never a demand by
Standver. (I refer to Stander and Theron's confirmatory -affidavits in this
regard). Stander in fact told Therovn and Hancke (erstwhile steéﬁng
committee member) about this offer of Georgiou to him of a 1% settlement

.commission.
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33.2. Regarding the handwritten note referred to in paragraph in paragraph
97.1.4, Stander informs me that the handwritten note which he gave
Georgiou came about as follows (I refer to his confirmatory affidavit herein):

(@) A meeting (where Stander, Theron and Furstenberg were present)
‘was held in Stellenbosch (\Neltevredén farm) over 30 and 31 March
2017 specifically to sign the more than 800 settlement ag.reemen’ts for
HSAG members who earlier responded that they wish to settle. ”

(b) On the last day, after having concluded the lengthy meeting and
realising that Georgiou does not intend signing the contracts, Georgi-ou
indicated that he wanted to settle the whole class action (i.e. the 6 688
HSAG members). Georgiou requested Stander to indicate to-him, on

~ a piece of paper, what would be the “worst-case scenario” concerning
costs and Iegél'fees payable by him (Georgiou) be under a settlement
(apart from capital payments due), in the event of all 6688 HSAG
members’ claims being settled (and not only the more than 800 at that

stage).

(©) This Stander did in a matter of minutes by writing the note for his own
purpose and clarity. Neither Theron nor Georgiou (or Furstenberg)
were involved in writing the note and did not give inputs inAany items
or figures on Stander’s note. Georgiou then asked that Stander passes
him the page 50 that he can study it, but never returned it. Stander
also explained these figures in a letter sent to Georgiou a few days
later (on 5 April 2017), a copy of w‘hich is attached hereto marked
“FS4”. To put this handwritten note and Van der Sandt hearsay

- allegations in pérspective, the discussion lasted no more than between
three to five minutes, as opposed to the two days of intensive
discussions to move Georgiou to sign the 800 plus agreements!
Georgiou shifted the goalposts and then indicated that he could not

g
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only sign 800 contracts whilst the sword of a class action was still over
his head.

The first item on the note was a rough indication of total costs for the
administration by the HSAG lawyers of 6 688 monthly payments in
settiement, given that the settlement}ﬁgure was payable in twelve
instalments over a period of 60 months. (Payments were to be made
to the attorneys, who in turn would have to verify and reconcile
payments and then pay the various investoré). Again, Stander did not
inquire from Theron about the fees before writing them down. This
amounted to less than R100 per payment per client for each of the

twelve instalments (which | submit is a nominal fee) and is an aVerage
fee of less than R20 per month (per client).

The second item was a suggested paymenf by Georgiou to reimburse
investors for the contributions made by them to the class action,
calculated on the basis that if gvery investor. were to be paid by
Georgiou his/her full requisite contribution (as_sUming same was
indeed paid). (This was however not the case). The rasional behind
this was that the litigation do not cost the investors a cent.

The third item speaks for itself. The 6 688 number refers to the number
of members of the HSAG in the event that further requisitions had to
be made and if each member pays. '

The 1% negotiator’s fee, as indicated above, is the same percehtage
offered earlier to Stander (in March/April 2016) in the event of
settlements being reached, now based on settlement of all HSAG

members.

These figures were presented by Stander as 'part of a negotiation prOcess,
knowing that Georgiou would (as many times before) come back with
counter figures. Therefore, Stander “aimed high” with these. figures as one

Rt
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often does during negotiations. | point out that, and Stander will confirm, that
this negotiator's fee is a reference to him, and not a fee payable to Theron.
No such fee was ever on the cards for Theron, nor did he ever request or
expect same, as confirmed by him. Theconﬁrmatdry affidavits by Stander,
Theron and Furéténberg is specifically in corroboration of my submissions
in respect of the so-called handwritten note. '

| trust the above puts to rest the reckless allegations made by Van der Sandt

“in her affidavit. Again, to avoid unnecessary cost, her intervention is not

| CERTIFY

opposed by me and my co-applicants despite the fact, that her allegatlons
are, so | am advised, legally irrelevant to the merits of the settmg aS|de
application. 1 therefore ask that an appropriate costs order is made in
relatibn to her intervention, which | submit will be an order that she pays the
cost oqcasioned by her”(uhnecessary) intervention. |

DEPONENT

THAT THE DEPONENT HAS ACKNOWLEDGED TO ME THAT

HE/SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS
AFFIDAVIT, WHICH WAS SIGNED AND SWORN TO BEFORE ME AT
STELLENBOSCH ON THIS 12" DAY OF APRIL 2019 IN ACCORDANCE
WITH THE REQUIREMENTS OF REGULATION R1258 DATED 21 JULY
1972, AS AMENDED BY REGULATION NO R1648 DATED 19 AUGUST

1977, AS FURTHER AMENDED BY REGULA
JULY 1980.

FULL NAMES: ﬂ4r142ﬂb~%?cja

STATUS:
STREET AD
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BEEDIGDE VERKLARING — KANSELLASIE VAN REGISTRASIE TOT DIE HSAG EN
"ABANDONERING VAN EIS DEUR MIDDEL VAN KLAS-AKSIE |

Ek, die ondergetekende,

VOLLE NAME EN VAN: ﬂs%gmmﬁcm UAN DER SQNDT
IDNOMMER: . LS 02 678069 . ‘

INV-NOMMER SOOS PER HSAG-STAAT:_000 1,213
verklaar hiermee onder eed as volg: - A ‘ ,
1. Ekis 'n meerderjarge [man | vroli], woonagtig te Dy Pregmpsrrnny b

E LQ\;Q R ; _ (fisiese adres).

2. Die feite hierin vermeld val binne my persoonlike kennis, tensy die teendeel uit die
inhoud blyk, en is na die beste van my wete en mening waar en korrek.

3. . Ekhetin die volgende Highveld Sindikasies belé: -
Sindikasie X | Ten bedrae van

HS15 | * | R IMBo66=00
HS 16
HS 17 -
HS 18
HS 19
" HS 20
HS 21
HS 21B
" HS 22

4, Ek het op 29~ ~20\% (dd/mm/jjj) by die Highveld Sindikasie Aksie Groep (“HSAG")

. aangesluit met die oog op die instel van 'n Klag-Aksie teen die direkteure van die Highveld

Sindikasie 15-22 maatskappye (“HS-Maatskappy/e”), mnr Nic Georgiou en ander partye

(“Verweerders”) uit hoofde van skades en verliese wat ek/my voorganger in titel gely het

. 'met die aankoop van aandele in een of meer van die HS-Maatskappye. Ek is begerig om

- my lidmaatskap by die HSAG en my beoogde eis/e teen die gemelde Verweerders deur
middel van 'n klas-aksie prys te gee. '

5. -Ek het my (totale) registrasiekoste ten bedrae van R_1j00 ~ (0> en r’égs— en . N
administrasiekoste ten bedrae van R__1000 = 90 betaal ‘ %L

op____2.G-b-2015 (dd/mmijjj).

#*Op 3 Nug 2ov1 1e u s«mﬁaéf’t I %Em{s
JESTEL AN ONTREMKING WRT 0P 21-¢-207
TMET N SKRYWR VRN U KRN TOOR o]'ogrzvm,j 1%

Parafeer hier n )Ufb

va7.11
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11.

- E~pos adres™

Ek is bewus van die feit dat die registrasiekoste/s vir aansluiting by die HSAG,vd'ie

‘regskoste en administrasiekoste nie terugbetaalbaar is nie.

Ekis verder oo.k bewus van die feit dat ek hiermee my eis/e op grond van my aandele.

in die Highveld Sindikasie maatskappye weens verjaring kan verbeur indien ek nie
lid is van die aksie groep nie.

Ek doen hiermee uitdruklik afstand van my reg om nou of in die toekoms by die

" Klas-Aksie van die HSAG aan te sluif. Ek sal nie die HSAG of enige van sy agente,

waarby ingesluit maar nie beperk daartoe nie, die regspan (of enige lid daarvan) van die
HSAG; aanspreekhk hou mdlen ek wel weens hierdie rede my eis verbeur nie.

Ek is ook bewus daarvan dat, indien ek niou my lidmaatskap tot die HSAG prysgee, ek
op gee'n latere stadium weer by die groep sal kan aansluit nie.

Ek versoek dus htermee dat my naam van die- HSAG-regzster verwyder word met -

onmxdde!hke effek

- Ek kan gekontak word by die volgende:

" Huis telefoonnommer: ) -
Werk telefoonnommer: N ) —
Selfoonnommer: 0%, ugh 099
Faksnommer: R { Y - :

Otk

DEPONENT

Ek sertifiseer dat die bovermelde handtekening die juiste handtekening van die depohent
is en dat hy/ sy aan my erken het dat hy / sy die inhoud van die verklaring ken en begryp,

20

welke verklaring geteken is te QKQC(/QP . op hierdie S 29 dagvan %
1972, sbos

.LB_ ‘ooreenkomstig die voorskrifte. van: Regulasie R.1258 van 21 Julie

gewysig deur Regulasie R. 1648 gedateer 19 Augustus 1972 .S00s gewysig deur Regulasxe

R.1428 gedateer 11 Julie 1980.
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\, o FRiCA 5
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Ampsbetrtehng
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

m REPORTABLE: NO

{2) NIEREST TO OTHER JUDGES: YES
. )

25 May 2014
SIGNATURE

CASE NO: 42334/2014

In the matter between:

JURIE JOHANNES GELDENHUYS , | _ First Applicant
ARTHUR BRADY COCHRANE ‘ . Second Applicant

SHARON ANN VLOK ' ~ Third Applicant




And

ORTHOTOUCH LIMITED

DEREK PERDOE COHEN N.O.

HANS KLOPPER N.O.

HIGHVELD SYNDICATION NO 15 LTD

' HIGHVELD SYNDICATION NO 16 LTD

HIGHVELD SYNDICATION NO 17 LTD

HIGHVELD SYNDICATION NO 18 LTD

ERRA LA A9 LA RARAE A —a A e g

HIGHVELD SYNDICATION NO 19 LTD
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HIGHVELD SYNDICATION NO 20 LTD

HIGHVELD SYNDICATION NO 21 LTD |

T N o e e e et e et

HIGHVELD SYNDICATION NO 22 LTD

First Respondéhf
Second Respondent
" Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent
Seventh Respondent
Eighth Respondent
Ninth Respondent
Tenth Respo.rident :

Eleventh Respondent



NICOLAS GEORGIOU

ZEPHAN PROPERTIES (PTY) LTD

NICOLAS GEORGIOU N.O.

MAUREEN LYNETTE GEORGIOU N.O.

JOSEPH CHEMALY N.O.

GEORGE NICOLAS GEORGIOU

MICHAEL NICOLAS GEORGIOU
HENDRIK JACOBUS MYBURGH
BOSMAN & VISSER (PTY) LTD

PICKVEST (PTY)LTD

HEINRICH PIETER MOLLER

WILLEM MORKEL STEYN

A N o e e entates st et b et

BAREND STEFANUS VAN DER LINDE -

FREDERICK JULIUS REICHEL

EUGENE KRUGER INC.

THE____COMPANIES _ AND | INTELLECTUAL

; Twelfth Respondent
Thirteenth Respondent
Fourteentﬁ Respondent

Fifteenth Respondent

Sixteenth Respondent
. i v

i

f {
Seventeenth Respondent

Eighteenth Respondent
Nineteenth Respondent
Twentieth Respondent
Twenty-first ﬁ_espbndent
Twenty-second Respondent
Tweﬁty-third Respondent
Twenty-fourth Respondent
Twenty-ﬂfih Respondent

Twenty-sixth Respondent

COMMISSION OF SOUTH AFRICA (CIPC)

PROPERTY Twenty-seventh Respondent



" And

THE HIGHVELD SYNDICATION INVESTORS |

(“the Main Application”)

Inre:
The ex parte application of:

ORTHOTOUCH LIMITED

(Régistration number: 2010/004096/06)

Application for the sanctioning of a Scheme of Arrangement in

~ terms of section 155(7) of the Compa’nies Act, no 71 of 2008

(“the ex parte application”)

JUDGMENT

SPILG, J:

25 May 2016

INTRODUCTION

1. Each applicant had invested in one of a number of public companies that
were formed as property syndications. Each company was established to
acquire certain specified properties. The properties typically comprised
smaller shopping centres around the country. ' ’

2. The eight companies are the fourth to eleventh respondents, being Highveld
Syndication no 15 Ltd going consecutively up to Highveld Syndication no 22



Ltd. It is evident that they are associated companies, with at least a common
controlling mind. They will be referred to collectively as the Highveld '
Syndications.

. In terms of the prospectus of each company the capital raised was to be
utilised to fully pay for and procure unencumbered title to the specified
properties, many of which, it was stated, had already been acquired. The
prospectuses were not provided to the court as they were not considered
necessary for present purposes. -

It however appears that the net rental income from the shopping centres .

- acquired would be distributed on a monthly basis to investors presumably in
the form of dividend income. It is alleged that the investment proved attractive
particularly for pensioners. This is understandable as the scheme promised a
regular monthly income return while the value of the capital base, comprising
the properties, was likely to appreciate over time or at least remain intact.

. The applicants alleged that the prospectuses intimated that each contract for
the purchase of the properties in question was available for inspection. The
applicants however claim that the seller was not in fact the owner of many of
these properties. It was subsequently ascertained that the purported seller of
the properties, which it is alleged was not named in the prospectus, turned out
to be Zephan Properties (Pty) Ltd (‘Zephan’). It is the thirteenth respondent.

. Each prospectus mentioned that Zephan had concluding a ‘head lease’ in
terms of which it would leaseback the properties from the particular Highveld -
Syndication and in turn sub-lease to the existing tenants. Accordingly each
Highveld Syndication would not itself conclude a lease with the individual
tenants but would look to Zephan for a set rental for the entire centre and
presumably Zephan would in turn charge its own rental to the sub-tenants.

. It is also alleged that the prospectuses contained an undertaking in terms of
which Mr N Georgiou, Zephan and the N Georgiou Trust would buy back the
shares after five years for the same price at which they were originally bought,

- thereby also warranting or representing to investors that their investment was -
safe. Some R3.6 billion was invested by members of the public mto the eight

Highveld Syndication companies.

. Each Highveld Syndication was placed under business rescue in about
December 2011. Hans Klopper, who is the third respondent, was appointed
the business rescue practitioner of each company. In terms of the business
rescue plan(‘the plan”) which was adopted at a duly convened meeting under



section 151 of the Companies Act 71 of 2008 (“the Act”) Orthotouch was to

- purchase each Highveld Syndication and in the interim pay interest, The
investor creditors then proceeded to receive a pro—rated portion of the rental
mcome under the distribution plan

8. All the Highveld Syndications were lumped together for business rescue
~purposes in respect of the distribution of rental income although transfer of the
properties had only taken place in the case of Highveld Syndication no’s 15 to
18.

In terms of the business rescue plan the propertles of Highveld Synducatron
no's 15 to 18 were to be transferred to Orthotouch

9. However Orthotouch subsequently failed to comply with the terms of the plan
and on 7 October 2014 a scheme of arrangement was proposed between -
Orthotouch and its creditors under section 155 of the Act.

10.1t is evident that from at least the time the arrangement was proposed that
mvestors were considering instituting a class action. The application to
mmate a class action was served on 18 November and a notice of opposition .
was delivered on 24 November. The class action is intended to be brought on
behalf of the investors against a number of directors and other individuals in
relation to the affairs of the companies.

11. The intended class action seeks relief on a number of grounds:

a. 'enforcement of the buy-back agreements since the 5 year peribd
ended in August 2014;

b. fraudulent or negligent mlsrepresentatlons contained in the
prospectuses; .

¢. fraudulent, reckless or negligent conduct in the handling of investor -
funds by directors or others;

d. personal liability for the fraudulent or reckless conducting of the Y&
investment schemes in the companies;



e. transgression of statutory provisions prohibiting the release of funds
received from investors in property syndication schemes without .
simultaneously giving transfer of the property to the relevant
investment vehicle, which also has a criminal sanction.

12.This court was not provided with the application in that case. However it
appears that Zephan is controlled by Nicolas Georgiou, the twelfth
respondent. He is also the managing director of Orthotouch Wthh is the first
respondent.

13.The applicants contend that 6 300 individual investors, representing 9700

claims, have already confirmed their participation in the class action.

Orthotouch and Klopper contend that there are between 17 000 to 18 000

. investors in the companies but the figure of affected claimants could be up to
'23 000. It is unclear whether this represents the total number of individuals or

the total number of claims (which would be higher because an individual may -

have invested in more than one of the companies).

14, However, prior to service of the application to institute a class action, a

meeting of the investors (being presumably being the only affected class of
relevant creditor or member for purposes of section 155(2)) was held on 12
November to consider the proposal. The report of Mr Derek Cohen who
presided at the meeting was prepared and on 26 November my brother
‘Moshidi J sanctioned the arrangement. In law the scheme of arrangement
therefore became binding on all creditors of the Highveld Syndications.

15.1n December the investors commenced recelvmg the f rst of nine payments

due under the arrangement.

16.0n 3 March 2015 the present applicants launched an application to rescind
the judgment sanctioning the arrangement alternatively an application for
leave to appeal. | will refer to this as the main apphcahon unless the context
indicates otherwise.

- They did not give notice of the main application as required by rule 42(2) on
all parties whose interests may be affected; namely all the investors who in
terms of section 155(8) of the Companies Act are bound by the scheme.



17.0n 21 April 20150rthotouch brought a notice under rule 30A setting out the.
grounds for declaring the application an irregular proceeding. This was
followed up on 8 May with a substantive application to set aside the main -
application.

18.0n 15 May the applicants delivered a notice of intention to oppose the rule
30A application. This was shortly prior to the set down date for the hearing of
the main application.

19.The main application was set down for 19 May but could not proceed because
the judge allocated to hear the matter was on long leave.

20.The applicants subsequently delivered an opposing affidavit to the rule 30A
application on 4 June and a short tlme later, on 15 June, also brought an
application for substituted service.

21. Atter these events Orthotouch served a replying affidavit to its rule 30A
application and subsequently an answering affidavit to the application for
substituted service.

22.0n 6 August my brother Francis J dismissed an urgent application brought by
the applicants to stay the scheme of arrangement process and to put a hoid
on the finalisation of the liquidation and distribution account (‘L&D account”) in
‘terms of the arrangement. The application was held not to be urgent. The
court did not deal with the merits but found that the application could have
* been brought much sconer and that the applicants had sought to use the
notification regarding the L&D account as the peg on which to justify urgency.

23. Shortly afterwards the applicants delivered a replying affidavit to their
application for substituted service. Application was again made for the matter
to be heard as a special motion and came before me on 15 March 20186. .

Orthotouch’s rule 30A application is supported by the 3" to 16" respondents.
They are Hans Klopper in his representative capacity, the eight Highveld
Syndication companies, Nicolas Georgiou (Georgiou) personally, Zephan, and
the trustees of the N Georgiou Trust, being Georgiou, Maureen Georglou and
Joseph Chemaly in their representative capacities.

W



THE APPLICATIONS BEFORE COURT

24, There are two applications before me;'

a. Orthotouch'’s application of 21 Apnl under rule 30A to set aside or
dismiss the application to rescind the ordér sanctioning the scheme of
arrangement

b. The applicants’ application of 15 June for substituted service.

‘25.Although the applicants have sought substituted service they have not '
conceded that their main application to rescind the order sanctioning the
scheme fails to comply with the rules of court.

ORTHOTOUCH'S APPLICATION UNDER RULE 30A

26. Orthotouch, supported by the 3™ to 16" respondents contend that the
rescission application is defective because the applicants failed to join and
serve on all the affected persons, who would include the investors in each of
the Highveld Syndications, or first to have applied for substituted service.
They argue that the failures to first have complied with rule 42(2) for service
on all persons affected by a rescission application or rule 4(2) read with 5(2)
in regard to substituted service is fatal.

27.The applicants have identified 17 298 investors but, as stated earlier, the
number according to the Klopper and Orthotouch could be up to 23 000. It
however appears that the applicants to date have the de facfo support of 6300
investors.

- 28.1t hardly bears repeating that every investor is affected by the rescission
application since they have received monthly income under the sanctioned
arrangement. . :

29.In my view the starting point is whether the applicants could have obtained
details of all the investors in order to comply with the provisions of rule 42(2),'
let alone rule 4 at the time the main application was launched.

W
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In the applicants’ affidavit opposing the rule 30A application it is evident that
despite written request the attorney representing Cohen who is Natalie Lubbe
and Associates Inc failed to provide the list of investors and details of those
who voted for and against the arrangement. The same attorneys represent

Orthotouch in the present proceedings. It is evident from the papers as a
whole that the applicants will not get ice in winter from any of the respondents -

who have opposed the application for substituted service unless ordered to do
so by the court.

30. Secondly, the application for rescission has not yet been heard. Accordingly

31

there can be no prejudice to provide a means whereby the applicant’s right to
a hearing in order to convince a court that the arrangement should not have
been sanctioned. Nor as far as | am aware can the rules of court deprive a
person of such a right where any failure to comply can be resolved prior to the
hearing date. None have been suggested by either Mr Brett or Mr Rossouw
for the respondents. Accordingly a failure to comply with rule 42(2) at this

stage cannot be fatal since it can always be cured.

.There is a further aspect. The rules regarding service and joinder are by their

nature flexible. Indeed substituted service can be sought at any stage, even
after a matter has been brought before court and the judge is dissatisfied with
the purported service. Cases mvolvmg large numbers of occuplers of land or
buildings come readily to mind.

There also appears to be no reason why defective service cannot be

condoned in the absence of a formal application provided the court is satisfied |

that the circumstances precluded service under the ordinary rules and where
the process as served would have been expected to come to the attention of
each affected person. The rules do not take away the court's power to v
condone a failure of strict compliance with service in appropriate
circumstances. Furthermore the court always has a discretion to condone a
departure from the rules provided it is exercised judicially and there is no
prejudice to an affected party.

32.Mr Brett also challenged the efficacy of bringing an application f_dr rescissibn '

at the same time as an application for leave to appeal. Provided the papers
cover both contingencies there appears to be no reason for a party to
preclude itself by reason of time limits from pursuing both avenues where
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there is uncertainty. It also tactically precludes the opponent from contending
that whatever course is chosen that the other course was the correct one. In
the present case there is enough before me, if regard is had to the unique but
readily comprehendible procedure of notifying those affected of a meeting to
consider a proposed arrangement that will be subject to court sanction without
further notice, to indicate the difficulties that the applicants would face if forced
to make a prior election. ‘

Moreover it is assumed that if the applicants are met with a challenge to the
main application properly being one for rescission that they would then deal
with this aspect as a point of law, obtain finality and then, if necessary, simply
request a set down for leave to appeal before the judge who sanctioned the
arrangement. In this way no point could be taken that the apphcatlon for leave
to appeal itself was out of time.

33.1t is therefore clear that the application for rescission alternatively for leave to
appeal is not fatally defective. '

34.Finally on this point it is necessary to give a definitive decision on whether in
the circumstances of this case it is necessary to join every investor in the
rescission application in order to comply with rule 42. Rule 42(2) only requires
notice to all affected parties. The actual application brought before the court to
sanction the scheme identifies who brought it and as long as the persons
identified in the citation are cited in the rescission application there can be no
quarrel. That has taken place.

35.Notice to every other affected party may therefore be given without being
formally joined. It would be a task of supererogation to join over 17 000
investors let alone the 23 000 suggested by Orthotouch and Klopper.

36.1f regard is had to the cost incurred by Cohen in just sending notices to

investors, in regard to the meeting called under section 155(2) of the Act to
consider the proposed arrangement, then it is evidently beyond the present

~ individual applicants to give formal notice by joining or serving through the
sheriff, let alone by registered post or email, on each investor together with all
relevant documents. The cost would be in the region of R600 000. It is not.
disputed that most of the investors are elderly and that every investor would
have lost a significant percentage of their investment. Moreover a number of
investors would have passed away and therefore their rights would have been w*@;

“bequeathed or otherwise have devolved on others. ‘
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37.1t is therefore evident that requiring joinder as a sine qua non to proceeding
with a rescission application under rule 42 would result in lengthy delay before
the matter could ever be heard and in exorbitant costs which would negate

- the right of the applicants, and the over 6 000 investors who expressly support

them, of access to justice. Rules of court are there to facilitate justice;’ not
result in undue delay or deprivation of the very right sought to be exercised.
They must be read so as not to frustrate the ability to bring a bona fide
application and they must be applied in harmony with the right of access to
justice, the right to be notified and heard on a matter that may prejudicially
affect a person’s nghts or interests and the nght to a fair trial under section 34
of the Constitution”.

~38.While not pertinently sought; but necessarily following on the arguments
presented, | therefore also positively find that joinder of all the investors in the
rescission alternatively leave to appeal application is unnecessary. .

APPLICATION FOR SUBSTTUTED SERVICE

39. | have already found that there is before the court a competent application for
substituted service and that it is unnecessary to join each of the investors in
the main application.

40.1 have also dealt with the factual difficulties of identifying every investor both
by reason of the apparent recaicitrance of Klopper, Cohen and Orthotouch,
‘'who are the only ones who are likely to have accurate lists of the subscribers,
and by reason of such lists not taking into account the identity of the
executors or beneficiaries in cases where the investor has passed away.

41.At this juncture | should deal with Mr Brett's contention that there is somehow
" aright to privacy issue involved in the lists of investors. In the present case
this is a red herring by reason of the provisions of rule 42, the purpose for
 obtaining their names and the obvious entitlement that ordinarily arises under
section 26(2) of the Act. The first respondent has not suggested any '

! Section 34 Access to courts
Everyone has the right to have any dispute that can be resolved by the appfication of
faw decided in a fair public hearing before a court or, where appropriate, another
Independent and impartial tribunal or forum.

W
Poll
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impediment that might deprive the applicants of that right bearing in mind that
his own client, Klopper and Cohen would have accessed the lists for the same
purpose as is now sought by the applicants.

42.The prohibitive cost of bulk post or emailing the documents that would have to
be served also may frustrate the ability to proceed with the case. I have also
considered utilising SENS. However it appears that this method of notlﬂcatlon
adopted by the JSE is limited to listed companies.

43.1t is further évident from the number of investors who alleged'ly attended the
meeting fo vote on the arrangement that the phenomenon of voter apathy was
prevalent.

44.1n my view the first step is to secure the list of all investors. Due to the
conduct of the relevant respondents it is necessary that they provide the lists -
to the applicants. This will include the list that Cohen has of the names and
contact details of all those who attended the section 155(2) meeting to vote on
the arrangement. They obviously cannot be accused of voter apathy.

45. However among those are investors who have actively joined in the class
action. On adequate written proof that they support the class action and
support the rescission application, which may be done by a round robin list
with their names, identity numbers and signatures it appears unnecessary that
they be served with papers, unless they specifically request so in writing.

46.That leaves the balance of investors who still appear to represent the majority
of those affected. The requirement of giving notice must however not
ultimately frustrate the ability to have the application heard on its merits with
adequate safeguards that anyone wishing to oppose it is likely to have
acquired knowledge of the application. In this regard | bear in mind that
investors may prefer to go along with the arrangement.

47. In my view a hybrid solution appears appropriate in order to secure the
likelihood of notice to the greatest number of persons with due regard to cost,
avoiding delay in the disposal of the application and the right to have the

dispute resolved fairly. , \}ﬁ'
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ORDER

- 48.1 accordingly order that:

a. The Rule 30A application is dismissed.

b. Itis declared that the joinder of all investors in the application for
rescission alternatively for leave to appeal (‘the main application’) is
unnecessary. x

c. The first and third respondents are to jointly provide to the applicants’
attorneys of record by no later than 6 June 2016 a list agreed between
such respondents, of all persons who were entitled to vote in respect of
the arrangement and to whom notice thereof was given;

d. The second respondent is to provide to the applicants’ attorneys of
record by no later than 6 June 2016 a list of all persons who voted,
whether in person or by proxy in favour of or against the approval of
the arrangement '

e. Each such list shall contain a list of all known contact details, including
email addresses and cellphone numbers, with leave granted to the
applicants to approach this court on the same papers, duly
supplemented, if they contend that information available to such
respondents of email addresses and cellphone numbers has not been
provided.

f. The applicants shall no later than 11> July 2016;

i. Give notice of the main application on each persons'who voted
at the meeting in terms of sectidn 155(2) of the Companies Act
convened or_i 12 November 2014 fo consider the proposed
scheme of arrangement provided that; ' ' \e&

.
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1. it shall be unnecessary to give notice to any person who
has expressly waived in writing an entitlement to receive
- such application; it being sufficient for such purpose if
such person has signed a round robin list agains_f their
names, and provided his or her identity number (or in
case of a company the responsible person’s name and
the entities name and registration number), or has
otherwise in wr'rting expressly associated with the class
action and the application;

2. such notice shall be by way of email or sms, or failing
“which by registered post, stating that:

a. the founding papers in the main application are
accessible and available for reading and download
on the website ‘hsaction.co.za”;

b. stating the date of hearing of the main a‘ppl'ication
and the time period. for filing a notice of opposition
which shall be 10 days from date of confirmed

transmission, and the time period for filing

opposing papers being 20 days from date of such
confirmed transmission;

c. and in the case of emails reproducing the same
~ contents as the notice which is to appear in the

newspapers as set in the following paragraph

while the sms shall contain a link to thelaforesaid
website; '

" fi. Give notice to all the investors referred to_in the founding papers

in the main application by;

=%



16

1. publication of a notice in the Sunday Times, The City
Press and Rapport newspapers at least three weeks
before the hearing; ’

2. by making available for reading and download, and
keeping so available, the founding papers in the main
application on the website “hsaction.co.za’;

a. the contents of such notice in the aforesaid
newspapers shall be similar to.the notices which
appeared in the Sunday Times and Rapport on‘ 15
March 2015, except for the new date of hearing

and that the time period for filing a notice of

opposition which shall be 10 days from date of
publication, and the time period for filing opposing
papers being 20 days from date of such
publication; -

g. The first and third to sixteenth respondents inclusive shall pay the costs
of R30A application, including the costs of two counsel, jointly and
severally the one paying the other to be absolved;

h. The costs in the application for substituted service shall be costs in the
main application unless the court hearing that application directs those
costs to be costs in any other application or action, in which case such
costs will be costs in that other proceeding.

SPILG, J
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- And

THE HIGHVELD SYNDICATION INVESTORS

{“the Main Application”)

lq re: .

The ex parte application_ of:
ORTHOTOQUCH LIMITED

(Registration number: 2010/004696/06) ‘

Application for the sancfioning of a Scheme of Arrangement in

terms of section 155(7) of the Companies Act, no 71 of 2008

(”thé ex parte application”)

APPLICATION FOR LEAVE TO APPEAL

SPILG, J:

1 September 2016

INTRODUCTION

1. The parties will be identified as in the original application.
2. There were a number of competing interlocutory applications brought which

were dealt with as a special motion. They came to be reduced to two -

applications which required determination.



3. Inthe one, the first respondent brought a rule 30A application to declare as an
irregular proceeding the application brought by the applicants to _rescind an
order the sanctioning a scheme of arrangement. It was contended that the
rescission application was defective because of a failure to join and give
notice to all the affected persons, who would include the investors in each of
the Highveld Syndications, or first to have applied for substituted service. It

‘was common cause that they number between 17 000 to 18 000 individuals.
This application was supported by the third to sixteenthArespondents. The
respondents argued that the failure in not first complying with rule 42(2) (and
obtain an order for notice to be given to all persons affected by‘the rescission
application) or in not complying with rule 4(2) read with 5(2) (in regard to
substituted service) was fatal. | ' '

| held that the rescission application was not fatally defective.

4. |n the other, the applicants applied for substituted service of the rescission
application allowing for notice to all investors by means of a notice in two ‘
natidnal weekend newspapers which would direct them to a website where
the application could be viewed and downloaded. The third respondent |
indicated that he would abide the decision in this regard.

| considered that the form of notice proposed by the applicants was -
inadequate and would amount to only formalistic compliance. In my view an
effective form of notification, having regard to the number of investors (and
taking into account these who allegedly supported the rescission application), |
required a structured order whereby inter alia the third respondent (Mr |
Klopper in his representative capacity) would be involved in provid'ing the
names and contact détails of the relevant investors. This is reﬂected in the
terms of the order. |



5. The first respondent accepts that the Judgment in respect of the ru[e 30A
application is not appealable

It however contends that the order for substituted service is appealable.
Kiopper who abided the decision of the court in this regard now enters the fray
and also applies for leave to appeal on the grounds that he being subjected to
a mandatory order without having been heard.

6. There are two preliminary issues. The first is whether the order for substituted
service is appealable. The second is whether Klopper is entitled to apply for
leave to appeal without an explanation as to why he is no longer prepared to
abide the decision and where he does not assert prejudice. |

APPEALABILITY

'7. The respondents rely on Nova Property Group Holdings Ltd v Cobbett and.
others 2016(4) SA 317 (SCA) as the basis for being entitled to appeal an
order which is purely interlocutory in form and in effect.

8. Leaving aside the requirement, at the time, that the Constitutional Court could

only be seized with a constitutional issue in South African Informal Traders
. Forum and Others v City of Johannesburg and Others 2014 (4) SA 371 (CC)

(the ‘SAITF case’) the court held that there is no absolute bar against an
interlocutory order being appealable. In the SAITF case the court allowed an
appeal because the issue was determinative of the rights and obligations
between the parties and that, as stated in the subsequent case of Zuly and
Others v Fthekwini Municipality and Others 2014 (4) SA 590 (CC) at para 53;

“The qualifier is the interests of justice, since interim orders can be

reconsidered and altered by the court of first instance.”

"
)
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9. In Nova Property the SCA held that section 17(1) of the Superior Courts Act
gives express recognition that the paramount consideration remains the
interests of justice.

10. It appears that one of critical issues that the SAITF case required to be
considered was whether the point raised and decided is deten'ninativeiof the
- rights and obligations between the parties. Clearly the question of substituted
service cannot be. -

11.My findirigs are therefore not definitive of the main issues to be dealt with in
the rescission proceedings. My decision is purely concerned with how best to
give effective service where there are many thousands of affected investors.

12. Adv Brett in anticipation of this contended for a new ground of a'ppeal not
foreshadowed in either the application for leave to appeal or in his heads of
argument; namely that there was a substantive constitutional law point
involving access to information. It was contended that the provisions of the
Promotion of Access to Information Act 2 of 2000 (‘PAIA”) would not be
respected in that the privacy rights of investors would be affected if Klopper
was to provide the information as required in my érder without first proceeding
in terms of that Act. It was contended that my order was therefore ulfra vires.

13.Adv Brett's attention was drawn to s7(1) of PAIA which exempts from the
purview of the Act inter alia recorded information requested after the
commencement of civil proceedings from any public or private body. The
subsection reads: ' |

(1) This Act does not apply to a recori! of a public body or a private
body if- '
(a) that record is requested for the purpose of' criminal or civil
~ proceedings; | o

=
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(b)  so requested after the commencement of such criminal or
civil proceedings, as the case may be; and |

(¢) the pmduction of or access to that record for the purpose
referred to in paragraph (a) is provided for in any other law.

The respondents conceded that the point was not good.

14.1t was then contended that there was some substantive irregularity in that |
could not make an order which had not been sought by the applicant. '

The applicants had sought relief from the strictures of notice to all affected ‘
persons or personal service under rules 42 or.4 of the Uniform Rules
respectively. | considered that it was unlikely to properly serve its intended

purpose and that a more effective means of giving notice should be adopted.

It will also be recalled that the application was heard together with the Rule -
30A application where it was contended that the failure to give notice of the
rescission application to all investors was fatal.

15.The respondents cannot have it both ways. This is a classic case of a party
performing cart wheels with no purpose other than to frustrate the merits of
the case being dealt with expeditiously. '

In the Rule 30A application the respondents challenged the failure to give
each investor notice and in the substituted service application Klopper was
prepared to abide the decision if the court ordered a much diluted form of
giving notice to investors. What was before the court was an application for
substituted service and the court detemined how best to deal with it bearing
in mind that the affected pefsons who have an interests are the investors
whose right to be heard on whether they sdpport or object to the grant of the
rescission application are paramount. Accordingly if the interests of justice are
taken into account their rights prevail. -

N




- 16.Moreover it is difficult to see why it would be in the interstates of justice to
further delay the determination of the merits. The issues raised now are
symptomatic of a Stalingrad defence; where side issues taken on appeal
simply délay the matter and build up costs for lay litigants against those who
have deep pockets. The risk of being financially out-litigated cannot be in the
interests of justice particularly where the interests of justice are served

- ultimately by ensuring that the most effective and practical means is adopted
to bring the rescission application to the notice of the thousands of affected
investors. :

17.This doés not seem to be an issue in respect of which the first réspondent can -
complain.

18.As regards Klopper, who is cited in his capacity as the duly appointed
~ business rescue practitioner, the court required a more effective form of
service. This cannot possibly be detrimental to the interests he is required to
. protect and serve, considering his duties and responsibilities under the
Companies Act. If it is, then he was obliged to say so under oath when
explaining why he has changed his non-intervention position. The form of
notice or service and when and how it will be relaxed is a discretionary judicial
power exercised on a regular basis by courts when looking after the interests
of all potentially affected parties who are not presently before court.

18. The attempt to make the case fit within the scope of a substantive law point in
order render it appealable is misconceived. The respondents are frying to
force a square peg into a round hole.

The order made is neither final nor definitive of an'y rights. It remains a purely
procedural means of giving notice in a practical manner to over 17 000 '
individuals. |

20.In my view this case is not appealable.



THE MERITS

21.1f | am incorrect on the issue of appealablity, then save for possibly an
immaterial error regarding who attorney Lubbe represented, | am satisfied on
re-reading the judgment in light of the points raised that an appeal would not
have reasonable prospects of success. | should add that this would be on the
assumption that | was not exercising a judicial discretion. | however believe
that the issue of substituted service on persons who are not before the court
concerns the exercise of a judicial discretion and no acceptable grounds have
been raised for challenging the basis upon which the discretion was
improperly exercised. ’

ORDER

- 22. Aside from deciding the application for leave to appeal it was agreed that |

should amend the order for substituted service so as to take into account any
further appeal process. The terms were was agreed upon.

23.1 accordingly order that: _

1. . The application for leave to appeal is refused.

2. The order of 26 May 2016 is amended as follows;

a. The date of 6 June 2016 inpara 4 is déleted and replaced with:
“within three weeks of the respondents exhausting the appeal
process” '

b. The date of 11 July 2016 in para 6 is deleted and replaced with:

“within eighi weeks of the respondents exhausting the appeal
process” '

W



3. The respondents are to pay the costs of the application including the costs

of two counsel

SPILG, J
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North Riding

PRETORIA .
. (Attomeys for First Respondent Orthotouch Ltd)

PER EMAIL natalie@natalielubbe.co.za
Dear Sir

Re:’ GELDENH.UYS E.A.VS ORTHOTOUCH LTD E.A. - LIST OF NAMES -
' ORDER OF SPILG J - CASE NUMBER 42334/2014 JOHANNESBURG ~
_ _SUBSTITUTED SERVICE ‘

1. Counsel acting for our clients (Apphcants) was mstructed to draft court. papers
" fo apply for the amendment of the orders pertammg to substituted servxce as
'_grven by the honourable Spilg J on 25 May'2016, (as amended by him on 1
, S‘eptember'2016) These intended amendments have in our view become
' necessary due to, amongst others, the fact that Mr Cohen (the Second
' Respondent bemg the. Receiver under the ‘Scheme of Arrangement) have
indicated that he is’ ‘notin a position to provrde the mformatlon/hst that he was
ordered to provide (under paragraph 48 (d) of the saxd Judgement of Spilg J)

as he never had such mformatton/hsf '

8

" Petrus Jakobus Theron (Konsultant) ~ Jacques Brink Therén
. Assisted by: Johan Furstenberg & Frederick van Zyi
B.T.W, Registrasienommer / V.A.T. Regisu:ation;Number 4260168630 -



’ The rrér. that he had to provide is of all the p’e.réons (investors) who voted af
the relevant meeting where the Scheme of Arrangement was approved.

We attach hereto relevant correspondence whrch is self-explanatory, which
we sent to Mr Cohen’s a’ctomeys dated 26 May 2017 in 'which we complained
to him that the “list” that he had provxded to us, does not remotely comply with
the order granted since, amongst others, there was no mdrcatron on the list

ot

* which of the investors had voted and who did not vote

- Mr Cohen's fesponse thereto dated 13 July 2017, and-a later response dated B
2 August 2017, are also attached hereto. You. will note that, in such reply, Mr
'”Cohen ‘indjcates - that he does not have the information -concerning the

o xnvestors who voted, compared to those who did not. He a!so indicated that

- he would approach the. court for the deletion of. the- paragraph in Spilg J's

: order which pertain to him (Cohen) given that he is not in a position to comply
therewith. Such application was indeed launched by him under the above
case’ number on 8 August 2017. We have managed 1o ascertain what the
'curren't status of such application is. ‘

Be that as it may: Although the draﬁing of the earlier mentioned court papers
- *have been completed, we are advised by counse! that it might be prudent to —
" before issuing such intended application to amend - to enquire from “your
.- client (Orthotouch Lid) (the First Respondent) whether it is in possessron of
such “list’ or in rnformatron to identify the investors who did in fact vote. Mr
‘Cohen. intimated, in hrs aforementroned reply to us, that your chent might have
" this lnformatron in its records

We_ ‘urgenﬂy‘require your response in this regard, as this infonnaﬁon would
substantially influence/change the relief that we will be seeking in our -

approach to the court for an amendment to the order of Spilg J.

On: a different issue, .bein.g the filing of papers in the marn application:



7.1

"-A considerable time has lepsed since your client withdrew its appeal in

the Supreine Court of Appeal pertaining to the order of Ismail J, in

“which he set aside as an ifregular step the “notices of withdrawal” filed
in the main application under the above case number (i.e. the setting

.aside application). May we enquire why your client has not filed an

'..onp.osing affidavit to' such main application? May we assume that we

~can procged on the basis: that your client will ‘not be filing such

Affi davr’c'? We urgently require your response ‘hereto, in order for us fo
approach the ' case manager (Wemer J) for further procedural

© directions. (A similar request xs been sent fo the attorneys of Mr

Georgiou (the 12th Respondent)) We look forward to hearing from you

" in this regard within three days,’ famng which we will approach the

. honourable Weiner J.for a date for the hearing on an unopposed basis.

7.2

In this regard,” we remind you of the voluminous supplementary

' Founding Affidavit. which ‘was filed" in support of the 4set.ting aside

application by Applicants, which, by order of Weiner J during the case

: management meeting before her, was accepted as part of the court

record — to which your client obviously also needs to answer in the.
event-of filing an opposing affidavit.

.8 We look forward to 'hearing' from you urgently.

R TENBERG
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Pcsbus/ P.O. Box 669 .  Epos adres / Bsnail address: m.ﬂ@&qf.t&___csz.m Telatoon / Telephone: (021) 887 7877
STELLENBOS(XL " - Docex: 33, STELLENBOSCH Tdcfaks/ Telefa:c {021) 887 3333 :

Alexander 1T thou, Aloxandersirant 18 S.TELLFNBOSCH‘ 7600
Alexnder m Buﬂdmg, 18 Alexander Sucet STELLENBOSCH 7600 .

Our Ref. JB THERON/ mﬂHOSOSZ?
Your Ref: Case Number 42334/20‘!4

26 mv 2017

MESSRS‘ NATALIE LUBBE & ASSOCIATES

PRETORIA '
(Aﬁomeys for First Respondent Orthotouch Ltd)

. VIA E-MAIL: natali e@na’mherubbe co.za
Dear Sirs .

‘RE: CONTEMPT OF COURT PROCEEDINGS RE LIST OF NAMES . ORDER OF

SPILG J ~ CASE NUMBER 4233412014 JOHANNESBURG SUBS'ITTUTEQ ‘
. .

SERV!CE'

© 1. Werefer to ouf recent lettsr to you dated 24 Aprl 2017, in which we requested
" ‘that your client provxdes us thh the fist referred to in paragraph 48¢ of Spﬂg J's
‘order of 25. May 2018, .

2. 'We have not heard from you of your client (Orthotouch Ltd)

3., . ‘We., hereby inform you, that, -should we not recefva the said list within 3 days
from today (18 May 2017} Applicants will brmg an urgent application to’ decfare
' your client to be in contempt of court: '

Assisted by: Johan Furst

+ Perus Jacqbns Theron (Ronsultznt) —Jacqm Brink 'I'hzm . " ) . \’\ﬁ
B T.W. Regs&mlmnmcr r‘ VAT Regssn'ahou Nmbcrezzsmsssso . .



-

4, !mportanﬂy, given the deliberate delaymg tactrcs _employed by your chent and
. others thus far and abuses of process (as held by more than one judge) - we
are also considenng requesﬂng the appropnate cost orders ona punfcwe scale;
a@amst the directors of ycur client persenally, gomﬂy and severaﬂy, given fhe .v
. defiberate. de!aymg factics’ employed by them This letter will be put before court |
for purposes of such’ request for such costs order, We trust that you wxlI provxde ’
" gach d irector of Orthotauch Lidwith g copy of this ietter '

5, . We [ook forward to recemng such list wzthfn three days from today, failing
~ . which we will have. no- other option fo proceed with the aforementioned court
app!xcatxon as well as a request for such cost order

“Yours farthful!y
'THE'Rqrg ARmaRs

T INH A M'D

J FL RSTENBERG
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AT T O R N E Y 8

. Your ref - o , . Our ref K Date

JB Theron/bk/H080327 W ZwiegersiZC231, 13 July 2017
e ' ' " Writer's Direct Fax Line: 085 616 8422
_THERON & PARTNERS - . . . g
Email; aqmin@ﬂ_iemmaw.cc.g_a_, Jean-Marie Tosen | Clerk 1 clerki@theronlaw.co.za

DearSir . ' * ¢ o S Co

DEREK PEDOE COHENN.O. . |

ORDER OF SPILGJ ~ CASE NO: 42334/2014- JOHANNESBURG HIGH CQURT, :

Our attention has just been drawn to the-contents of your [efter déted, 26 Méy 2017, Forsome- - '
reason it did not find its way fo the file and therefore slipped our aitention.  © - - ‘

' The records regarding the defalls of the peaple who, voted are not in the possession of .our
client but Is with Orthotoiich, The list we delivered to you was received fromthem. s

- WWe are immédlatély requesting that they provide us with a list of the riames of the entities that
voted. At fhis stage howsver it is important that we remind you that the drder of Spllg J requires ¢
“that you be. provided with a Tist of all persons who voted whether personal or by’ proxy of or '

- against the approval of the arangement,

Assuming that such a fist within our client’s control, we will attempt to obtain a copy thereof and
delivered to you in the next day or two. Weé however have fo inform you that our client Is-
presently abroad and will only be. refurning in a week and hatf. - We record that our client had
no intention to disregard tie order of the court since the-contents of your lstter did not come fo

-hig attention. -

Yours fafthfully -

zwxéem%'omsvs

.
)

Telephone 0876452400

B - .  Fax 0113252207 .
- Willein BJ Zwiegers - BPro¢ . R N Emall corrle@zwiegers.coza

Crr Bompas & Jan Smuts Avenue, Bunkeld

. Cell: 082 561 352 : . Dunkeld West Centre, 27 floor, Office 288
' ' ' PO Box 41917, Craighall 2024



Zwiegers

‘AT T &6 8 N E Y S

Your ref Lo T C Qurref ' ' Date

'JB’TheronlbIdHOSOé.?? - . W waegers/ZCZS‘[ - 2Aug ust 201 7

' ' Writer's Dlrect Fax Line:.086 619 6422
) THERQN & PARTNERS . g

Email: a dmm@@ron!aw £0.23, Jean—Mane Tosen ! Clerk 1 lerkt @iheronlaw o028
' Dear er '

DEREK FEDOE COHEN N.O.

.~ ORDER GF SP!LG J ~CASENO: A42334!2014 JOHANNESBURG HIGH COURT

We refer to our leter of 13 Juiy 2017 and riote that you'as the author andfor ihe HSAG steering
commitee have published and aileganon that our cﬁent IS delaymg ihe process -and not
. comp{ymg with courf orders. - . . o

If ycur clients had properly censxdered the scheme of arrangemeni they will ncrte that our client »
. Is notin conirdl of any of the documents required of him in ferms of the cout- -order, but that .
Ynese documents are In fact under the confrol and in possessxon of Oﬁhofouch

* In the circumstances iherefore the court order of Sp }g J Is ineffective as against our chent and -
we therefore require that the defamaiory allegations regarding our client be refracted and
apologized for i m public before close of business today on he HSAG website.

- . We now hold insiructxons to set aside the Spilg judgmenf far asfarasit concems our c!sent

' Yoirs famuy ~

o zm&esﬂs%x‘roms ,
al
, , _ i Telephonie 0879452100
oo <7 Fax 0113252207
W'lLemBJZvnegexs BProc o . - Emaﬁcot’rle@zm 15.60,22
Ceu 082 564 5552 o T : -DmkeldWestCem 2™ floor, Offlce 288

“Cnr Bompss & Jan Smuis Avenue, Dunkeld
PO Box 41917, Cmighall 2024
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THERON & VERNOTE
PARTNERS

PROKUREURS - AKTEBESORGE&S - BOEDELBEREﬁDERA&RS - AFSLAERS
ATTORNEYS ~ CONVEYANCERS -~ ADMINISTRATORS OF ESTATES - AUCTIONEERS

Posbus / P.O. Box 669 ' E-pos adres / E-mail address: info@theronlaw.co.za Telefoon / Telephone: (021) 887 7877
STELLENBOSCH, 7599 Docex: 33, STELLENBOSCH -+ Telefaks / Telefax:  (021) 887 3333

Alexander Il Gebou, Alexanderstraat 18 STELLENBOSCH 7600
Alexander III Building, 18 Alexander Street STELLENBOSCH 7600

Our ref.: J FURSTENBERG/kalH080327 |

11 March 2019

Messrs NLA Legal Inc

North Riding

PRETORIA _
(Attorneys for First Respondent — Orthotouch Ltd)

PER EMAIL: natalie@natalielubbe.co.za

Dear Sir

Re: GELDENHUYS E.A. VS ORTHOTOUCH LTD E.A. - LIST OF NAMES -
' ORDER OF SPILG J - CASE NUMBER 42334/2014 JOHANNESBURG —
SUBSTITUTED S SERVICE R ’

We refer to our letter to you of 25 January 2019, in'which we enquired whether your
client (Orthotouch Ltd) is in possession of the list of the persons (investors) who
voted at the meeting where the Scheme of Arrangement was approVed We urgently
require your feedback in order for us to decide on the application to amend Spilg J's
order concemmg substituted service.

We followed this request up with nu»merous emails on 25, 28 and 29 January, and
againon 4 February 2019 - and also te!ephone calls on 4 February 2019, 5 February

2019 and 14 February 2019. @\

Petrus Jacobus Theron (Konsultant) - Jacques Brink Theron o
Assisted by: Johan Furstenberg & Frederick van Zyl &

=

B.T.W. Registrasienommer / V.A.T. Registration Number 4260168630
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We also refer to paragraph 7 of such letter (of 25 January 2019), in which we request
reasons for your client not yet having filed the opposihg affidavit to the application to
set aside the Scheme of Arrangement in the Johannesburg High Court. We also
urgently await your response thereto. ‘ :

Kindly also inform us what the current status is with regards to Mr. Cohen’s alleged |
resignation and of his pending application to amend the order of Spilg J is, since this
information will have a significant bearing on our intended application to amend the
order of Spilg J. |

It has been extremely frustrating to deal with your office, given your constant ignoring
of our correspondence, which we believe is all part of the strategy to -delay and
frustrate the class action litigation. Kindly note that we consider reporting your firm to
the Legal Practice Council for failure to respond to correspondence.

In addition, we intend approaching the appointed Case manager (Weiner J) should
you not respond adequately within 3 days.

Be advised accordingly.

RSTENBERG




A i LEGAL Inc.

To Theron & Partners | Date 2 April 2019
Address info@theronlaw.co.za

Yourref ] Furstenberg/ka/H080327
Our ref N Lubbe/M02051

Dear Mr Furstenberg
GELDENHUYS & OTHERS / ORTHOTOQUCH LTD & OTHERS

1. We refer to your letter dated 25 January 2019. We apologise for the delay in responding
thereto: this is the first opportunity writer has had to meaningfully deal with this

correspondence.

2. We note that you have instructed counsel to bring an application to amend Judge Spilg’s order

granted on 25 May 2016. We have not yet received such an application.

3. We also note that Mr Cohen has launched an application to, effectively, amend Judge Spilg’s
order given that he is unable to comply therewith. We were not aware of such an application,

and would appreciate it if you would furnish us with a copy thereof.

4. Despite the fact that we are not obliged to do so, we have obtained a list of investors who voted
at the meeting. Same is attached hereto. The contact details of these investors should appear

on the list of investors we sent you on 6 June 2018.

5. On the issue of filing of papers in the main application: until such time as-Judge Spilg’s order is
complied with, or amended and thereafter complied with, our client is not obliged to file its

opposing affidavit.

Yours faithfully,

N
Director
Email: natalie@NLAteam.com s

NLA Legal Inc
‘Reg nr: 2006/016189/21

Directors: N Lubbe, NS Norval, V Phenduka, H van der Westhuizen

. Tel: 011 704 1563
Website: www.NLAteam.com

<
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TaERON & VENNOTE
- ParTRERS

PROKUREURS - AKTEBESORGERS - BOEDELBEREDDERAARS - AFSLAERS
ATTORNEYS - CONVEYANCERS — ADMINISTRATORS OF ESTATES - AUCTIONEERS

Posbus / P.O..Box 669 E-pos adres / E-mail address: info@theronlaw.co.za Telefoon / Telephone: (021) 887 7877 '
STELLENBOSCH, 7599 Docex: 33, STELLENBOSCH : Telefaks / Telefax:  (021) 887 3333

Alexander III Gebou, Alexanderstraat 18 STELLENBOSCH 7600
Alexander TIT Building, 18 Alexander Street STELLENBOSCH 7600

Our ref.: J FURSTENBERG/ka/H080327 o

25 January 2019

Messrs Kyriacou Incorporated
PRETORIA
PER EMAIL mario@kincorporate.co.za &
legal@kincorporated.co.za

Dear Sir

Re: GELDENHUYS E.A. VS ORTHOTQUCH LTD E.A,
CASE NUMBER 42334/2014 — JOHANNESBURG

The _above mentioned matter has reference.

A considerable time has lapsed since your client withdrew its appeal in the Supreme
Court .of Appeal pertaining to the order of Ismail J, in which he set aside as an
irregular step the “notices of withdrawal” filed in the main application under the above
case number (i.e. the setting aside application). M'ay we enquire why your client has
not filed an opposing affidavit to such main application? May we assume that we can
proceed on the basis that your client will not be filing such Affidavit? We urgently
require your response hereto, in order for us to'approach t'he case manager (Weiner

J) for further procedural directions. (A similar request is been sent to the attorneys

Petrus Jacobus Theron (Xonsultant) - Jacques Brink Theron - : ‘%
)™

Assisted by: Johan Furstenberg & Frederick van Zyl
B.T.W. Registrasienommer/ V.AT. Registrationl Number 4260168630
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Mr Georgiou (the 12t Respondent)) We look forwérd to hearing from you in this

regard--within' three days, failing which we will approach the honourable Weiner J for

a date for the hearing on an unopposed basis. -

-In this regard, we remind you of the voluminous supplementary Founding Affidavit |
which was filed in éupport'of the setting aside application by Applicants, which, by
order of Weiner J dﬁring the case management meeting before her, was accepted as
part of.the court record — to which your client obviously also needs to answer in the
event of filing an opposing affidavit. o

~ We look forward to heéring from you urgently.

Yours faithf.ui
.THERQN &P

. JFURSTENBERG




First Floor, Fussell House PO Box 92754

' | B -~ - 48 Athol Ozklands Street, Norwood
’ - Melrase North ‘ : 2117

i ‘ Tel: (011) 444-2665 Docex 16
l C orporate d Fax (086) 653-5677 Sandton City

‘e-mail: legal@kincorporated.co.za

6 March, 2019 ~ " OurRef: MK/sn/Z723

Theron & Partners

Your Ref: Me. Furstenburg/

Per e-mail: litigation@theronlaw.co.za

cc.

Natalie Lubbe & Associates

© Pere-mail: natalie@natalielubbe.co.za

Dear Sir / Madam, |

RE:

GEORGIOU & OTHERS v WAXHAM & OTHERS: APPLICATION TO
TRANSFER MATTER TO GAUTENG LOCAL DIVISION : .

CASE 42334/2014
We refer to the above matter as well as to your letter, dated 25 January 2019.

Since your letter under reply was only received on 22 February 2019, we
assume that the 25 January 2019 date as appears on your letter is an error.

- Qur clients intend filing an answenng affidavit in opposition to the rescission

application pending under the above case number. This would only become due
once you have complied contained in the order granted by the Honourable Mr.
Justice Spilg on 25 May 2016 (“the Spilg Order”).

Your clients have however taken no steps to advance the matter since the
withdrawal of the appeal in respect of the order granted by the Honourable Mr.
Justice Ismail, despite the clear directives contained in the Spilg Order.

In addition, your client Mr. Waxham makes the following statement in paragraph

52 of the 20 December 2018 replying affidavit, delivered in the application to fast

track certain selected claims which currently form the subject matter of the
certification application pending in case number 80811/2014: '

Director

Mario Kyriacou B.Comm. LL.B, Dip insolvency Law

Registration number: 2007/0220 1




* 1 am advised that counsel has almost completed the drafting of
further court papers to take the setting aside application
“further. This, | am informed, entails an application (probably to
be heard again by Spilg J) for the amendment to his order
pertaining to substituted service, given certain impractical
consequences of such order. Such papers, it was hoped,
would be ready for issuing in this month (December 2018) but
will probably only be issued in early January 2019. | also point
out that the honourable Mrs. Justice Wiener (sic) has been
appointed as a judge to case manage the setting aside
application.” . ‘

6. We have not been served with any “further court papers fo take the setting aside
application further”, despite the material amount of time that has elapsed since

L 20 December 2018. :

7: Once you have complied ‘with the Spilg Order or the processes relating to your
clients’ “further court papers”, have been concluded, our clients will finalize their
answering affidavit, and to deliver same within 15 court days thereof.

Mario Kyriacou B.Comm. LL.B. Dip Insolvency Law

Directar B . %\
Registration humber: 2007/0622092/21
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Posbus / P.O. Box 669 E-pos adres / E-mail address: info@theronlaw.co.za Telefoon / Telephone: (021) 887 7877
STELLENBOSCH, 7599 Docex: 33, STELLENBOSCH Telefaks / Telefax: ~ (021) 887 3333

Alexander III Gebou, Alexanderstraat 18 STELLENBOSCH 7600
Alexander 111 Building, 18 Alexander Street STELLENBOSCH 7600

Our ref.: J FURSTENBERG/ka/H080327

" 14 March 2019

Messrs Kyriacou Incorporated
PRETORIA

' PER EMAIL: Amario@'kincorporated.co.za

Dear Sir

Re: ' GELDENHUYS E.A. VS ORTHOTOUCH LTD-E.A. - LIST OF NAMES -
ORDER OF SPILG J ~ CASE NUMBER 42334/2014 ~ JOHANNESBURG ~
SUBSTITUTED SERVICE: ‘

\l 1. Your letter to us dated 6 March 2019 refers, in}Which you responded to our letter
sent to you on 22 February 2019 concerning your noen-filing of opposing affidavits in
the rescission application under the above 42334/2014. '

2. You allege, in paragraph 3 thereof, that your clients’ opposing affidavit "would only

become due” once our clients have complied with the order of Mr Justice Spilg on 25
May 2016 concerning substituted service. '

3. In our-view, this is clearly not correct: The order of Spilg J merelyiprovides for the
giving of notice to certain investors by means of email or SMS, or by registere’d post, ‘A

and to all the other investors by means of publicaﬁoné notices in certain newspapers.

Petrus Jacobus Theron (Konsultant) — Jacques Brink Theron
Assisted by: Johan Furstenberg & Frederick van Zyl
B.T.W. Registrasienommer / V,A,T. Registration Number 4260168630
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The order has no bearing on the filing of opposing papers by the cited Respondents
in the application itself. Nor does the order suspend the opefaﬁon of> the court rules
pertaining to the filing of further affidavits. If there is a particular reason Why you
believe Spilg J's order suspends the operation of the court rules, kindly enlighten us.

. In any event, substituted service cannot be effected currently, as the said order
provides that such notices to investors is to reflect the date of the hearing of the
application for rescission of the Scheme of Arrangement (see par f(i)(2)(a) of the
order). Such hearing date will only be known once all parties’ affidavits have been
filed and the registrar allocates/determines such date.

. Your client's attitude and the non-filing is just a furtherance of the long history of a
totél disregard for the court rules and intentional delays to frustrate the class action
litigation. We hereby provide you with a final opportunity to commit to the filing of
opposing papers by a date very séon, failing which we will be obliged to call for a
further case management meeting before the honourable Weiner J, the costs of
which will be for your firm’s account.

(We again remind you of the substantial supplementary Founding Affidavit filed (and -

allowed by Weiner J) in support of the rescission of the Scheme of Arrangemen_t)

. With regards to our bringing of an application to amend the ord_er of Spilg J is
concerned: We attach hereto a self-explanatory letter from us to Messrs. Natalie
Lubbe attorneys (NLA) dated 25- Jan'uary 2019, in which we seek from their client
(Orthotouch Ltd) certain information which, depending on their response, will have a
significant influence on the type of relief to be sought for purposes of amending the
order of Spilg J. We also enclose herewith a follow up letter to them reflecting our
frustration in obtaining the information from NLA.

. Once we have received information from NLS, we will be in a position to }!au'nch our

application to amend the Spilg J order.

. Clearly, the reason for the delay in getting the hearing of the application for
rescission of the Scheme of Arrangement ripe for hearing, is not that substituted

W




3

service on the investors have not taken place yet, but the lack of filing of further
affidavits by the parties to the application, We again refer to the fact that substituted
service cannot even take place yet, given that the hearing date has not been set yet,
as indicated above. ‘ '

9. We look forward to hearing from you urgently, as indicated above.

10.Be advised accordingly.

Yours faithf Iy
THERON &HARTN

PER: | A AAAN

STENBERG
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KTTORNEYS CONVEY&NCERS MMES’I’RATORS OF ESTATES - - AUCTIONEERS

Posbus / P.0.Box 669 * " E~-pos adres / E-mail addms info@theronlaw.co gg © . Telefoon / Telephone: (021) 887 7877
STBL_LENBOSCH, 7599 . Docex:33, STELLENBOSCH . .. Telefaks/Telefax:  (021) 8873333

' Alcxander 1T Gebou, Alexanderstraat 18 STELLENBOSCH 7600 -
. Alexander Il Building, 18 Alexander Street STELLENBOSCH 7600

| Our ref.: J FU'RSTENBERGIkaIH080327 '
25 January 2019 | |
Messrs NLA Legal Inc -
North Riding

PRETORIA .
: (Attorneys for First Respondent Orthotouch Ltd)

PER EMAIL natalie@natalielubbe.co.za
Dear Sir

Re:’ GELDENH.UYS E.A.VS ORTHOTOUCH LTD E.A. - LIST OF NAMES .
' ORDER OF SPILG J ~ CASE NUMBER 42334/2014 JOHANNESBURG -
' ‘SUBSTITUTED SERVICE:

1. Counse! acting for our clients (Applicants) was instructed to draft court papers
" to apply for the amendment of the orders pertaining to 'sub_sﬁ’cuted service as
given by the honourable Spilg J on 25 May 2016, (as amended by _'him on1
. September2016). ‘These Intended amendments have in our view become
' necessary due to, amongst others, -the fact that Mr Cohen (the Second
' Respond_ent, being the. Receiver under the ‘Scheme of Arrangement) have
indicated that he is not in a'posiﬁon to provide the infonﬁation/list that he was
ordered to provide (under paragraph 48 (d) of the saxd Judgement of Spilg J)
as he never had such mformahon/hst . '\,\‘@~

Petrus Jacobus Theron (Konsultant) — Jacques Brink Theron

. Assisted by: Johan Furstenberg & Frederick van Zyl '. )
B.T.W. Registrasienommer / V.A.T. Registration; Nurmber 4260168630 - _ N
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A The fist that he had to provide is of all the p‘ersons (investors) who voted at
the relevant meeﬁng where the Scheme ef Arrangem_ent was approved.

We aﬁach hereto relevant correspondence, whrch is se!f-epranatory, which
we sent to Mr Cohen’s a’rtomeys dated 26 May 2017 in which we complamed

to him that the “list” that he had provided to us, does not remotely comply with -

the order granted since, amongst others, there was no indication on the list
- which of the investors had voted, and who did not vote ' ' '

- Mr Cohen's response thereto dated 13 July 2017, anda later response dated
2 August 2017, are also attached hereto. You, will note that, in such reply, Mr

"Cohen ‘indjcates - that he does not have the mformatron -concerning the

' rnvestors who voted, compared to those who did not. He also indicated that

he would approach the. court for the deletion of the paragraph in Spilg J's
: order which pertain to him (Cohen) given that he i is not in a position to comply.

therewith. Such application was indeed launched by him under the above
case’ number on 8 August 2017. We have managed to ascertain what the
'cur_ren't status of such application is. ’

Be that as it mayr Although the drafting of the earlier mentioned court papers
*“have been completed, we are advised by counsél that it might be prudent to —
~ before issuing such intended application to amend ~ to enqurre from your
.- client (Orthotouch Ltd) (the First Respondent) whether it is in possessron of
such “list” or in mfonnatron to identify the investors who did in fact vote. Mr
Cohen, mtrmated in hrs aforementtoned reply to us, that your chent might have
© this mfonnatron in its records

We urgently require your response,in this regard, as this information would

substantially influence/change the relief that we will be seekmg in our .

approach to the court for an amendment to the order of Spilg J

On, a different issuei ‘being the ﬁiing of papers in the marn application:

&
b



7.1

"A considerable time has lapsed since your chent wrthdrew its appeal in

the Supreme Court of Appeal pertammg to the order of Ismaﬂ J, in
' which he set aside as an rrregular step the “notices of thhdrawal” filed
in the main application under the above case. number (i.e. the settmg

.asxde application). May we enquire why your chent has not filed an
. .opposmg affidavit to such mam application? May we assume that we

can proceed on the ‘basis- that your cIrent will ‘not be filing such

Affi davit? We urgently require your response hereto in order for us to
approach the : case manager (Wemer J) for further procedural

* _directions. (A similar request is. been sent to the attomeys of Mr

Georgiou (the 12th Respondent)) We look forward to hearing from you

" in this Tegard within three days,’ farlmg which we will ‘approach the

7.2

: honourable Wemer J. for a date for the hearmg on an unopposed basis.

In this regard we remind you of the volummous supp!ementary
~Foundmg Affidavit. which ‘was filed" in support of the settmg aside
application by Apphcants, which, by order of Weiner J durmg the case
A_ management meeting before her, was accepted as part of the court

record — to which your client obviously also needs to answer in the. .~

‘event of filing an opposmg affi davrt

.8 We look forward fo hearmg from you urgenﬂy

Yours farthf'
"THERON & P&

R TENBERG
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 Our Ref: JB THERONjm#H080327 -
Your Ref: Case Number 42334/2014

26 MAY 2017

MESSRS: NATALIE LUBBE & ASSOCIATES .

PRETORIA

Dear Sirs . -

{Attorneys for First Respondent - Ofthototish Ltd)
' VIA E-MAIL: natalie@natatielubbe.co.za

2.

We refer to ou recent jettar fo you dated 24 April 2017, in which we requested -

" ‘that your client provides us with the [ist referred to in paragra'ph_48c bf Spilg J’s

‘order of 25.May 2016,

'We hayé not heard from you of your bfignt (Orthqtc_auch Lid),

. We. he_rei_;y infprm you {c{zat,'éhbuld we not receive the said Jist within 3 days

from today (18 May 2017); Applicants wil bring an urgent application to declare

' your citent i‘g be in contempt of court -

 Petrus Jacobus Theran (Konsultant) — Jacques Brick Theron
" Assisted by: Johan Furstenberg .
BI.W., Regish-asieaomer_/ V.A.T. Registration Number 4260168630 |
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are aléo considering re‘c;yestlrig"the appropriate cost ordérs, on a punitive scale; _
égaz_inst the directors of your client Bersonally, jointly and 'séverally, given the
- deliberate delaying tactics employed by them. This letter wil be put before court

.+ ash dirsctor of Orthotouch Ltd with a eopy of s latier

5. . We look. forward o recelving such list within three days from today, fafling
. which We will have, no‘other option to proceed iwith the aforementioned court
application, as well as g réq’ue;t for such cost order, |

“Yours faithfully -




Zwiegers

AT T O R N E Y s

) Yoi;rref o ) . . Qur rer ' ‘ ; " Date’
JB Theronibk/Hog0a27 W Zwisgersizc2a1 13 July 2017
L L R Writer's Direct Fax Line; 085 619 5422
.~ - THERON&PARTNERS *. . ‘
. Emali; aqmin@m‘ercqlaw,co.za, Jean-Marie Tosen | Glerk 1 clerki@therontaw. co.za
DearSir | ' - IR SR o ‘
. DEREK PEDOE GOHEN .o,

ORDER OF SPILG'J - CASE NO; 4233412014-JOHANNESBURG HiGH COURT, |

Our attention has just been drawn to the-contents of your letter déted 28 Méy 2017, Forsome..
reason it did not find s way {o the file and therefore slipped our sttention, N :

" The Fecords regarding the detajis of the people who, voted are not in the possession of oyr

client but Is with Orthotolich, The list we delivered to you was received from them,

We are imm_ediatély requesting thaf they provide us with a fist of the names of the entities that

Yours faithfully -

zw@esk%omm T

Telephone 087945210 .

- : . Fax 0113252207
© Willein BJ Zwlegers » BProc ' - Emait corie@zwiegers.co

© Cell : 082 561 5557 ; : ) Dunkstd West Centra, 2rd floor, Office 288
. R Lo . Cnr Bompas & Jan Smuts Avenue, Dunkeld
PO Box 41 917, Gralghall 2024



- Zwiegers

ATT ORNE VY s

Your ref | T T Qurref . Date

‘JB'Theron/bk/i—lOBOézY ', . WZWigger,s/ZCZST . -2 August 2017
o p © . Writer's Direct Fax Line:.086 619 6422
- THERON & PARTNERS. = . - . ‘ . .
Ematl: admin'@i_hg‘ 'ronlaw‘coza,‘Jean-Maﬁ;e Tosen | Clerk 1 clerk @theronlaw.co.za
- Dearsir * - L :
DEREK PEDOE COHEN N.0. .

- . ORDER OF SPILG .J - CASE NO: 423342014 JOHANNESBURG HIGH GOURT
We refer'té our letter of 13 Juiy 201 ?' and note that you'as the author and/er the HSAG steering

commities have published and allegation that our client js delaying fhe process -and not
, ._cpmpiyiag with court orders. o .. o ot -

I Srour clients had properly considered the scheme of arrangemeﬁf, thay will n.cté that our client
is not in sontro]

of any of the documents required of him in terms of the céuxrt:order, but that .

" ihese documents are in fact under the gantrol and in possession of Or-fho{ouch._

" In the circumstances therefore the cburi ordér' of Spilg J Is ineffective as against our élr’ezjt and
we therefore require that the defamatory allegations regarding our cfient be refracted and
apologized for in public before cidse of business today on he HSAG websits, .

' We now hpld instructions fo set aside the Spllg judgment for as farasit concs‘mé oixr client,

' Yolirs faithfully -

 ZWIEGERS J/TORNEVS

Telephone 08794521_‘00 _

A L © . Fax013252207
Willemn BJ Zwiegers - BProc — ) o Emall corrle@zwiegers,co,zz -
- Cell : 082 561 5552 . - L Dunkeld West Centre, 2 fioor, Offlce 288

‘Cnr Bompas & Jan Smuts Avenue; Dunkeld

PO Box 41917, Cratghall- 2024
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Dear Nic

I'refer to our meeting held at

The 800 contracts for settlem

Nic Georgiou, to be signed at

' Nic, during our negotiations Ias

of the class action and finangi

» )
Stellenbosch on the 30% and 31% of March 2017 and confirm as foliows:

ent due for signing on 30% angd 31* March 2017 were tendered to you, Mr
stellenbosch, as agreed with you,

t week you asked me to simply explain on-a piece of paper the dynamics
al effect if you don’t settle sooner rather than later, | quickly showed you

that, if you don’t honour Your current offer of contribution to cost and a further R2 000 is requested

from our 6 688 members it will cost ¥Ou an additional R13,375 million. If our 6 688 paid theijr
registration and legal costs and You must also pay the negotiation €ost, and therefore You must budget

to repay the investors R25 mij
means that you myst weigh u

llion. You offered 3 1% brokerage fee which means R25 miltion, All in all, it
p the current litigation and negative impact together with penalty interest

Payments and excessive security requiremients of banks against the ability to settle the disputes

amicable over an agreed and
terms and conditions asthec

acceptable period. We insisted on repayment of 65% capital on the same
urrent offer with two further payments of 7.5% réspectively, the first one

48 months and the second one 60 months after date of signature of the contract. You indicated that,
taking the above and all circumstances into consideration, you wil| Rositively consider two further

The HSAG would like to emph
not later than 20% April 2017.

asize the urgency of the matter and thereforvurge You to make the offer by

{i The offer should be made an order of court by the attorneys, Theron and Partners.
{ii) Yourself, as 3 fully authorized representative of all the respondents, will agree to-the

iy Al other requirements, as set out in the original agréements, regarding legal fees and or

{iv) The cessionary irrevocably consents that the cedent’s attorney may sign the agreement for

(v} N otwithstanding

the date of signatyre of the contract, the first pay-out shall be made on /

before 31% May 2017,

We await your offer,

Johan Stander
| HSAG
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